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TAKE 
; ; PRIDE IN pepe 
United States Department of the Interior AMS 
RET Sema CE 
ee ee es 
BUREAU OF LAND MANAGEMENT — a 
California State Office 
IN REPLY REFER TO: 
2800 Cottage Way, Room F-2845 3100 
Sacramento, California 95825-1889 CA-920/MT-920 
MAR 27 1995 
Memorandum 
To: Director, WO-100, MIB, Rm. 5660 
Through: Oil and Gas Bureau Performance Review Coordinator (Del Fortner) 
Through: Assistant Director - Resource Use and Protection, WO-300, MIB, Rm. 5627 
From: Co-Leaders, Bonding/Unfunded Liability Team 
Subject: Final Report - Bonding/Unfunded Liability Review - Oil and Gas Program 


This is the final report of the Bonding/Unfunded Liability Team. With the submittal of this report, the objectives of the 
charter authorizing this review have been met. The Decision Document associated with this report will be submitted to 
you in a separate package, but, it is also included in Attachment L for your information only. 


| The recommendations represent a moderate, but workable approach to the issues. We attempted to keep the suggested 
4 solutions and changes as administratively simple as possible. We further believe that it is important to consider these 
i recommendations as a package, since there is a certain amount of dependence from one recommendation to the next. 
Finally, our recommendations attempted to be very mindful of the precarious nature that the federal government has to 
ensure reasonable protective measures without unduly burdening industry or affecting the ultimate recovery of oil and gas 
reserves. 





We made an attempt to involv> the publics that are affected by these issues, including the general public, industry, 
| environmental groups, sureties, as well as state and other federal agencies. Over 600 mailings were done twice in this 
regard, as well as a number of outreach meetings, (and offers of others). By and large the response from these publics 
was somewhat minimal, and not entirely uniform as to their suggested solutions. 


| We urge the highest priority be given to the implementation of these recommendations. We are available to provide 
interpretive and technical assistance to those assigned implementation responsibilities. 
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BUREAU PERFORMANCE REVIEW--OIL AND GAS PROGRAM 
BONDING AND UNFUNDED LIABILITY REPORT 
EXECUTIVE SUMMARY 
MARCH 1995 
Empirical data indicates a need for significant improvement in 


BLM's bonding policy and the way Orphan wells are managed. 
There are over 300 wells on BLM and FS lands to be abandoned 


‘with no accountable operator or sufficient bonds. There are 


about 6500 temporary abandoned wells and about 11,000 shut-in 
wells, both categories of which could lead to more orphan 
wells. In the last 4 years, taxpayers have paid $1.6 million 
to abandon 131 wells. 


Minimum bonds should be raised from $10,000 to $20,000 for 
individual bonds, and from $25,000 to $75,000 for Statewide 
bonds. The Nationwide bond of $150,000 would not change. 


To complement the increase in individual and statewide bonds, 
operators with temp. abandoned wells would be required to 
supplement their current bonding obligations, as follows: 


After 2 years in approved temporary abandoned status, 
operators would agree to plug wells on aé_e schedule 
acceptable to the field office-- and either increase the 
bond in place by $2.00 per foot of depth per well, or 
agree to pay a yearly fee into a BLM managed account that 
would be established to help offset the cost of 
abandoning orphan wells. This fee would be $100 per well 
per year, and would not be refundable. 


Personal bonds, such as Cash, CD'S, Letters of Credit, etc., 
woulda continue. BLM will retain collateral for 3 years. 


Accountability for failure to comply with oil and gas lease 
terms would be "joint and several". That is, multiple "record 
title owners", “operating rights owners", or "operators", are 
liable for 100% of the costs associated with non royalty lease 
obligations. 


An assignor continues to be responsible for obligations that 
accrued while it held the lease (including G@rainage and re- 
plugging of defective abandonments). BIM will hold 
responsible the party who failed to comply with the lease 
terms. An assignee assumes responsibility for mitigating 
existing environmental problems including the plugging of any 
unplugged wells, regardless of whether it uses those wells or 
contributes to the problem. This is consistent with MMS' 
offshore practice. MMS proposes to treat royalty liability 
onshore as proportional, however. 
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Seek a one time funding source to address orphan well 
abandonment. 


Ask the IRS to allow deductions for payment into well 
abandonment escrow accounts, provided that such accounts would 
follow the lease upon assignments. 


In-house direction to review assignments, raise bonds beyond 
the minimum, when warranted, review shut-in status and develop 
data base for such, are also recommended. There are also 
recommendations that would reduce federal and state bonding 
duplication and to work more closely with the Forest Service. 
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COMMITTEE REPORT 
OIL AND GAS BONDING AND UNFUNDED LIABILITY REVIEW 
FINDINGS AND RECOMMENDATIONS 


INTRODUCTION 





During the Bureau of Land Management's original scoping of its Oil 
and Gas review in early 1994, more comments were received from BLM 
personnel on the inadequacy of bonding for oil and gas activities 
on the Public land, than any other aspect of the oil and gas 
program. ps 


Orphan wells were included in this concern because of the use of 
$1.6 million in taxpayer money to plug and abandon 131 Orphan wells 
during the last four years. See Attachment A for definition of 
categories of wells. Orphan Wells were also the subject of a July 
1993 report from the House Natural Resources Committee. (See 
Attachment B). This report points out that there are hundreds of 
wells on federal lands that may be improperly closed or 
contaminated with oil and drilling waste, and states in the 
summary: 


"The federal government for over a century has encouraged, 
promoted, supported and subsidized activities that have 
resulted in severe environmental crisis. Although there is no 
method in place to pay for mitigation of any of these serious 
environmental hazards--many of which pose significant danger 
to wildlife, economic activity, and even human safety-- 
outdated government policies continue to underwrite creation 
of even more crises". 


Improperly plugged wells can easily lead to severe environmental 
problems. Either casing or plug failures can cause undesirable 
fluids to migrate up or down the well bore thus contaminating 
drinking water. 


For the sake of brevity, this effort will be referred to as the 
bonding study or bonding review. Because of the interest shown by 
BLM employees and the Natural Resources Subcommittee, it was 
decided that a bonding review should be included in BLM's review of 
the oil and gas program. 


A steering committee was formed with co-chairs Bob Anderson, BLM, 
California and Howard Lemm, BLM, Montana. The members from this 
multi-agency committee are shown on Attachment C. 


Objectives, an action plan, empirical data, alternatives, and the 
recommendations herein were reviewed by the public, which included 
environmental organizations, the oil and gas industry, 
bonding/surety firms, Oil and Gas Commissions from each state and 
all BLM offices. Two packages were sent out for comment to about 
600 entities and BLM offices. See Attachments D and E. Three 
comments were received on Attachment D, and 16 comments were 
received on Attachment E. 


. Meetings were hosted by the Rocky Mountain Oil and Gas Association 
and the Interstate Oil and Gas Compact Commission to discuss the 
material in Attachments D and E. One local BLM hosted meeting was 
held in Bakersfield, and BLM invited the public to attend its 
National Fluids Conference on February 2, 1995, where preliminary 
findings and recommendations were revealed. Other meetings were 
made available, but no requests to hold them were received. 


Three committee meetings were held and what follows are the 
recommendations from this committee after all had the opportunity 
to review and analyze the comments and deliberate on the merits of 
the comments. 


PUBLIC COMMENTS 


Sixteen responses were received as a result of reviewing the 
December 9,1994 package, as follows: (See Attachment F) 


1 Surety Association 3 Major Oil Companies 

1 Surety Underwriter 4 Independent Oil Companies 

1 Forest Service Office 1 Power Company 

2 BLM Offices 2 State Governments-Oil and Gas 
1 Major Oil and Gas Assoc. 


A couple of themes emerged from the comments. The industry thinks 
the orphan well issue is a bit overstated. The major companies do 
not feel they are a part of the problem as they have been 
responsible and accountable for their actions. The small operators 
warn that any increase in minimum bond amounts will put them out of 
business. The independents and the Major companies point out that 
BLM should be willing to take some risks, as industry does, as 
after all, the United States also reaps significant benefits from 
production. One common theme from commenters was to keep whatever 
alternative selected as administratively simple as possible. 


Other comments were made on the applicability to the "joint and 
several" liability concept and, whether or not bonds can be used 
for liabilities other than final abandonment. Reference to these 
will be made as those issues are discussed later on in this report. 


Finally, most of the comments focused on the alternatives to 
bonding that BLM and others have suggested. They will be addressed 
generally in Objective 5 on page 8. 


SCOPE 


Any revision made to the bonding program or the way BLM administers 
the orphan well program is designed for BLM lands and other surface 
managing agencies where BLM is the leasing and operational agent. 
The Bureau of Indian Affairs, may choose to adopt similar policy 
and regulatory changes, but is not obligated to do so. The Forest 
Service would still have the authority to increase bond amounts for 
surface compliance. : 











OBJECTIVES, FINDINGS AND RECOMMENDATIONS 

Each objective will be listed in the same sequence in which they 
have been presented in previous documents (see Attachments D and E) 
along with the findings and or recommendations. 


OBJECTIVE 1 EMPIRICAL DATA ON BONDING/ORPHAN WELLS PROBLEMS 


A critical ingredient of this review was to determine if, in fact, 
there is probable cause for concern as was expressed by so many BLM 
employees, and the Committee on Natural Resources of the House of 
Representatives, in its "Deep Pockets"--Taxpayer Liability Report. 


BLM has allocated $1.6 million over the last 4 years to plug 131 
wells. In addition, in 1988, $460,000 was allocated to plug and 
abandoned one well in North Dakota. In a poll of BLM offices for 
the bonding review, it was found that there are over 300 orphan 
wells on BLM and Forest Service lands throughout the United States 


that will need funding for plugging and site reclamation. (See 
Attachment E pages 10-15, for detail on these wells). About 130 of 
these wells are on lands acquired by the Forest Service. See 


Attachment E pages 31 and 32. Many of them were already orphaned 
when the lands were acquired by the Forest Service and some have 
become the responsibility of the federal government by reversion of 
the mineral estate to the surface owner. As a practical matter it 
will be difficult to enforce industry liability on these lands. As 
more of these mineral estates revert to the surface owner through 
state law, more of these orphaned wells may become the enforcement 
responsibility of the federal government. 


In addition, there are about 6500 wells that have been approved for 
temporary abandonment and over 11,000 that are shut-in. These 
wells are likely candidates for permanent abandonment in the near 
future. When these well are held by small operators, there is an 
increasing concern that the means of paying for abandonments may 
not be in place when it is needed. See Attachment E, page 18. 


RECOMMENDATION: 


It is the committee's opinion that there is a need to revise BLM's 
bonding policies and to aggressively pursue orphan well abandonment 
when there is little chance for further production to: a) minimize 
liability to the taxpayer and b) all but eliminate environmental 
and safety hazards to employees and the public. Furthermore, 
before the Forest Service and BLM acquire lands, they should ensure 
there are no unplugged wells on the property. 


OBJECTIVE 2 ADEQUACY OF MINIMUM BOND AMOUNTS 


Should the minimum bonds amounts of $10,000 for an individual 
lease, $25,000 for state wide leases and $150,000 for nation wide 
leases be raised? 


This recommendation is being combined with objective 5 as it is 
closely related to the alternatives. See page 9 of this report. 


OBJECTIVE 3 USE OF FINANCIAL SECURITY INSTRUMENTS 


Should BLM discontinue the use of bonding instruments other than 
those provided by surety underwriters? In 1988, BLM changed the 
regulations to provide for use of cash, certificates of deposit, 
letters of credit and treasury notes in lieu of bonds issued by 
surety companies. This was done at the request of the smaller 
operators, as it was getting more difficult for them to obtain 
bonding from bonding/surety companies due to their strict standards 
of requiring large collateral. 


Out of the total 6465 oil and gas lease bonds (See Attachment E- 
17), an estimated 850 are personal bonds like cash, CD's, etc. Our 
experience has shown that unlike surety bonds, personal bonds are 
released in total upon assignment when the lessee or operator has 
completed his/her end of lease obligations. With a surety bond, 
only the period of liability is terminated. This means that for 
the personal bond, once it is released, there is no opportunity to 
attach the bond should a problem of non compliance became known at 
a later date. 


RECOMMENDATION: 


BLM should continue to accept these instruments and the risks 
thereof, but should retain collateral for a reasonable period, such 
as 3 years, upon termination of the period of liability. 


Action necessary to implement: 


The implementation can be by directive however, it is desirable to 
revise the regulations at 43 CFR 3104.1 also. 


OBJECTIVE 4 “JOINT AND SEVERAL" AND ASSIGNOR/ASSIGNEE LIABILITIES. 


BLM's regulations need clarification on who it pursues in the event 
there is a failure of the record title holder, the operating right 
owner, or the operator to fulfil all requirements of a lease. Some 
BLM offices have interpreted the current 43 CFR 3106.7-2 
regulations differently than others and the industry has ‘been 
sometimes perplexed on why BLM does not apply its regulations and 
policies consistently. 


The major oil and gas associations caution BLM against the 
imposition of "joint and several" liability (see definition in 
Attachment A), as they claim it can be inequitable for small 
working interest owners. RMOGA further asserts that "Joint and 
several" places liability on past owners/operators having no 
control over current operating practices and offers no incentive 
for current owners/operators to comply with BLM rules. Because of 
the known differences of opinions on this issue we asked Dennis 
Daugherty of the Washington's Solicitors Office to prepare guidance 
on this issue. This was done and is in Attachment G. 


A comment was also made that BLM did not have the authority to use 
bonds for anything other than for well abandonment and site clean- 
up. This question was also posed to the Solicitor and his response 
is that BLM and MMS can use the bond for any lack of compliance 
with the regulations and lease terms. See Attachment H. 
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Responsibility for pre-assignment royalties should lie with the 
assignor which received the income from the lease on which 
royalties are assessed. Similarly, the assignor should be 
responsible for the consequences of pre-assignment violations of 
operating regulations including repair of improperly plugged wells, 
and payment of civil penalties or compensatory royalties. 
Compensatory royalties are liquidated damages for failure to 
protect and should be the obligation of the lessee/operating rights 
owner at the time of the drainage, since it was the party with the 
right and duty to drill protective wells prior to the assignment. 
However, where wells are transferred to an assignee unplugged or 
there are know environmental problems that have not been remediated 
prior to assignment, the obligation to plug or remediate is a 
continuing obligation or violation for which the assignee is just 
as responsible and capable of remedying as the assignor. 


MMS will soon publish regulations on its payor liability rule for 
unpaid royalties. 


BLM regulations and forms should clarify that assignors remain 
responsible for obligations that accrued prior to assignment, 
including the obligation to plug wells drilled or used, pay unpaid 
royalties, or compensate for failing to protect the lessor from 
drainage. In the case of continuing environmental obligations, BLM 
enforcement policy should continue to be to pursue performance by 
operators, bonded parties, and record title owners before seeking 
performance from prior record title holders. BLM should also 
clarify that the current lessee is responsible for site reclamation 
and environmental cleanup, regardless of when the obligation 
accrued or its use of the well or facility began. BLM could 
require further security for performance of those obligations as a 
condition of approving the assignment. 


RECOMMENDATION 4a: 


When there is no fractional interest in a lease, but there has been 
an assignment of the record title, BLM will first pursue the party 
who failed to comply with the requirement of the lease terms. If 
the assignee had nothing to do with the failure to comply, the 
assignee will not be involved in the collection of damages by BLM. 


Ation needed for implementation: 


To implement immediately, only an enforcement policy needs to he 
written. However, it would serve BLM and the public better if 
there are changes made in the regulations, as this is the official 
notice to the public of what is expected of BLM and the public. It 
also will significantly reduce our litigation risk. 


The following examples illustrate recommendation 4a: 

DRAINAGE 
Lessee "a" conveys 100% ownership to "b" after 4 years of 
production. BLM terminated the period of liability of "a"'s bond. 
after the 6th year of production by "b", BLM determines there was 
drainage that occurred after the 2nd year of production by "a" and 
continued into "b"'s tenure to the present. Questionsia Ea,i/h! 


=) 


responsible for any drainage that occurred prior to the assignment? 


Answer: No. BLM should not require "b" to assume responsibility 
for "a"'s share. 


END OF LEASE--P&A, RECLAMATION, ETC. 


Lessee "a" conveys 100 % of its lease to "b" after 4 years of 
production from 2 wells. One well was improperly abandoned when 
conveyed but not known at the time by BLM. BLM terminated the 
period of liability of "a"'s bond. The other well continued to 
produce, after conveyance, for another two years. Production 
ceases and BLM determines plugging is due. Question: who do we go 
after for the lst well, and the second well? 


Answer: We should go after "b" for the 2nd well, and "a" for the 
lst well. If "b" does not fully perform, we should be able to 
pursue "a" for the 2nd well. 


UNPAID ROYALTY 


Lessee "a" conveys 100 % of its lease to "b" after 4 years of 
production from 2 wells. BLM terminated the period of liability 
of "a"'s bond. MMS discovered in an audit that lessee "a" failed 
to report some of its production during the four year production 
period and that $100,000 in royalty was underpaid and therefor due 
to the United States. Question: Who do we go after for he 
underpaid royalty? 


Answer: The collection of unpaid royalties is the responsibility 
of the MMS. Their proposed regulations that will soon be published 
would place the accountability on the party who failed to pay the 
unpaid royalty. In this case it would be lessee "a". Lessee "b" 
would owe nothing for that period. 


BLM should continue to follow an enforcement policy of first 
seeking performance of nonroyalty obligations from operators, then 
the bonded party, then the several record title owners, and pursue 
operating rights owners only if the other parties did not comply. 
However , BLM regulations should clarify that all interest holders 
in a lease are "jointly and severally" responsible for the full 
performance of nonmonetary lease obligations. That is, each of 
several co-lessees and each of the operating rights owners should 
ultimately bear full legal responsibility for compliance with the 
lease terms and regulations, not simply for a part thereof. It 
should be the responsibility of the parties at interest, and not 
BLMs', to pursue contribution by co-lessees and operating rights 
owners toward the cost of compliance. The risk of insolvency or 
refusal to contribute should fall on the parties enjoying the 
benefits of the lease, not the taxpayer. 


While royalty obligations may be divisible and satisfied by a 
fractional interest holder only paying its proportionate share, an 
operational obligation, such as plugging and abandonment or 
Grilling an offset well, is not a divisible obligation for which 
partial satisfaction is of any value to the Government. 











RECOMMENDATION 4b: 


When fractional interests are involved, BLM will apply the practice 
of "joint and several" liability. In other words, the operator, 
the bonded party, the record title holder and the operating rights 
owner, would all be liable for 100% of the costs regardless of 
their interests. However, BLM will first seek performance by the 
operator, then the bonded party, and then the remaining record 
title owner. BLM would pursue the operating rights owners only if 
the other parties did not comply. Under this principle, the record 
title owner, even though he owned only 10% of the title could end 
up paying the full amount owed to the United States. 


Another recommendation is to revise BLM's current assignment forms 
to clearly lay out the liability relationship between the assignor 
and the assignee. The BIA is revising their forms now and we can 
use this as a model to change BLM's. 


Action needed for implementation: 


To implement immediately, only an enforcement policy needs to be 
written. However, it would serve BLM and the public better if 
there are changes made in the regulations, as this is the official 
notice to the public of what is expected of BIM and the public. It 
also will significantly reduce our litigation risk. 


Changing and clarifying the assignor/assignee forms would also 
begin as soon as possible. 


Examples that illustrate "joint and several" are as follows: 
DRAINAGE 


"a" owns 60 % of record title and "b" 40%. Question: What are 
their responsibilities for compensatory royalties? What if 100% of 
the operating rights have been transferred? ; 


Answer: Each should be fully responsible for compensatory damages, 
because they would each have been fully responsible for @rilling an 
offsetting well. The record title owners are responsible under the 
terms of the lease and the operating rights owners should also be 
liable because they are in the only position to drill an offsetting 
well. 


END OF LEASE OBLIGATIONS, P&A, RECLAMATION, ETC. 


"a" owns 60 % of record title and "b" 40%. "cl" owns 

50 % operating rights and "d" 50 %. Prior to plugging the wells 
‘ "a" goes bankrupt. Question: What are the liabilities of b,c, and 
a? 


Answer: "bh" "ct, and "da" should each be fully responsible for 
performance (jointly and severally liable). BLM will first seek 
performance by the operator, then the bonded party, then the bond, 
and then the remaining record title owner "b". BLM would pursue 
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the operating rights owners only if the above listed parties did 
not comply. We think all BLM states are doing this now. This is 
consistent with BLM'S requirement of only requiring one bond per 
lease. 


UNPAID ROYALTIES 


_ (NOTE: THE FOLLOWING EXAMPLE IS A COMBINATION OF 
"PROPORTIONAL", AND "JOINT AND SEVERAL" LIABILITY. MMS 
IS RESPONSIBLE FOR THE COLLECTION OF UNPAID ROYALTIES) 


"a" owns 60 % of record title and "b" 40%. "a" conveys 50% of its 
operating rights to "c", and "b" conveys 50% of its operating 
rights to"d". After "a" files for bankruptcy, MMS discovers an 
underpayment of $100,000. The Payor and the bond holder are unable 
to pay, and the bonded party's bond is insufficient to cover the 
unpaid royalties. Question: Who does MMS pursue for damages? 


Answer: MMS proposes to pursue the record title holders for an 
amount not to exceed the parties proportional (several) share; and 
will hold the record title holder and its operating rights holders 
jointly and severally liable. Therefore, "a" would be responsible 
for $60,000, "b" for $40,000. "c" and "d" would each be 
responsible for $30,000 and $20,000 for a total of $50,000. 
However, if "a" assigned 100% of its operating rights to "c", and 
"b" assigned 100% of its operating rights to "da", "c" would be 
liable for $60,000 and "da" would be liable for $40,000. 


In other words, in this example, joint and several liability is 
horizontal in nature, and proportional liability is vertical. 
Accordingly, "a" and "c", and "b" and "da", would be joint and 
several; and "a" and "b", and "c" and "d", would be proportional. 


OBJECTIVE 5 (INCLUDES OBJECTIVE 2) SHOULD BONDS BE INCREASED AND 
ARE THERE VIABLE ALTERNATIVES TO BONDING? 


As detailed in the attached letter to valued customers dated 
December 9, 1994, a number of alternatives to the present system of 
bonding were proposed. (See Attachment E, pages 29 and 30.) 


Most of the comments received concentrated on the alternatives. 
The comments though small in number were very well thought out and 


constructive in nature. Interestingly, no overall, consistent 
message was conveyed as to how we should proceed, or as to which 
alternative would best address the problen. Several of the 


respondents did advise us however, of the necessity and advantage 
of keeping the selected alternative as simple as possible from the 
standpoint of administration. With the large number of wells and 
leases, in addition to the variety of status of wells in question, 
the committee determined that this was very important to whatever 
approach was decided upon. These specific comments greatly 
influenced the final recommendations as the committee could see the 
merit of this input. This is reflected in the committee's decision 
to retain much of the current structure in arriving at the final 
recommendations to the present system of bonding. 











5a SHOULD BONDS BE INCREASED? 


It is important to point out that the Bureau has been, and should 
continue to assume a certain degree of risk in its management of 
the oil and gas program. Accordingly, a bond cannot be considered 
full insurance for the lease activities for which it is associated. 
What BLM can achieve however, is to provides the necessary 
incentives for operators to fully comply with drilling and 
abandonment requirements. 


A substantial amount of revenue is generated in this program to the 
benefit of the public. It must be understood as well, that to 
increase the bond beyond a reasonable amount would only serve to 
force a certain number of operators/lessees out of business which 
would only serve to further exacerbate the existing situation. 
Another factor is that if BLM is not willing to accept a certain 
risk, it ‘jeopardizes the ultimate economic recovery of these 
reserves. This recommendation attempts to mindfully consider all 
of these factors in arriving at what the committee feels is a fair 
increase. 


We propose that the minimum bond amounts for individual and 
statewide bonds be increased from $10,000 to $20,000, and’ from 
$25,000 to $75,000 respectively. We propose that the present 


nationwide bond remain unchanged ($150,000). These increases are 
justified because of the risk associated with each of these types 
of bonds. The cost to plug a well, restore the surface, remove 


related facilities, reclaim roads, rights-of-ways, etc., in many 
cases far exceeds the present individual lease bond amount of 
$10,000. Furthermore, the last increase in the minimum bond 
amounts was in 1960. Applying an inflation factor to the 
individual and statewide bond amounts since 1960, when they were 
raised last, would increase them to $50,000 and $135,000 
respectively. See Attachment I for the index factor and 
calculations. 


Many states require a per well bond amount of $10,000. The Federal 
position of per lease amount is without question a significantly 
higher risk. We were advised of situations where hundreds of wells 
exist on a single lease. Similarly, the review disclosed that 
statewide bonds are often inadequate, and had, in fact, been the 
instrument in place in several orphan well situations brought to 
our attention. Specifically, it wasn't that there was not a bond 
to attach in those cases, but that the statewide bond amount only 
covered the cost of a single well or two. Conversely, we did not 
find any real evidence that the entities holding nationwide bonds 
posed an unacceptable risk. We heard of no instances where the 
nationwide bond had been inadequate. 


In addition to the earlier cited number of existing orphan well 
situations, and further to the issue of appropriate bond amounts, 
is the data that was gathered that showed 6,584 temporary 
abandoned, and 11,609 wells presently shut in. These wells pose a 
considerable potential risk, especially when, by some knowledgeable 
field expert's estimate, as many as 25% to 75% of the shut-in wells 
may be wrongly classified, and instead should, in fact, be 
temporarily abandoned, as per the Bureau definition for each. 


RECOMMENDATION : 


Increase Individual bonds from $10,000 to $20,000 and State Wide 
bonds from $25,000 to $75,000. Maintain $150,000 Nationwide bond. 


Action needed to implement: Revise 43 CFR 3104.2 and .3 to 
increase minimum bonds. Revise 3104 handbook. 


5b REVIEW OF ASSIGNMENTS 


Bureau field personnel must begin the process of "operationally" 
reviewing at risk assignments along with the present adjudicative 
review. This is occurring in some locations, but is not widely 
practiced. Each oil and gas office should use its discretion to 
determine what assignments may need updated assessments on the 
amount of liability in question prior to the assignment being 
approved. This is considered to be a key time to ascertain the 
risk the assignment represents, as well as an analysis of the new 
assignee as to the appropriate amount of bonding to be required. 
Field decision options exist to implement this proposal. 

The present lessee could be required to plug and abandon non-useful 
wells prior to assignment approval. Another option would be to 
have the present lessee continue to provide bonding, should their 
bond, or financial situation represent a better option, than the 
assignee. Other possibilities would include, of course, the 
requirement that the new lessee or operator submit a higher bond 
than presently in place. 


RECOMMENDATION: 


Reassess potential liabilities of at risk assignments since this is 
the appropriate time to reconsider the amount of risk posed by the 
particular situation. 


Action needed to implement: 


Issue directive to all field offices addressing the need to 
consider assignments from an operational, as well as the existing 
adjudicative perspective. It is envisioned that not’ all 
assignments would need this. The size and number of existing 
operations would be the primary screen, although other factors such 
as especially sensitive environmental concerns, would also be 
considered. In the majority of cases, no delay in the time frame 
of approving assignments is anticipated. 


5c REVIEW STATUS OF SHUT-IN WELLS 


The Bureau should require their field offices to review the status 
of all shut-in wells in accordance with existing guidance. 
Operators should be required to conduct productivity tests per 
existing guidelines in those situations where this has not occurred 
in the recent past as determined by the field offices. Depending 
on the outcome of these measures, the status of those wells failing 
the definition of shut-in should be changed to temporary abandoned. 
There are some field offices performing these types of reviews at 
the present time. The proposal here is that this be uniformly 
required and applied. Along with this measure, all existing $5,000 
and $10,000 lease bonds should be reviewed to determine the number 
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of wells included under each of those bond types, and the status of 
these wells. This has been done on at least a pilot basis in one 
state, and the information data base that was created is very 
important in understanding on a lease by lease basis the liability 
that exists under each of those particular types of bonds. It 
should be pointed out that there are a number of remaining $5,000 
lease bonds in place, left over from before the last change in 1960 
to the present $10,000 lease bond. 


During the committee's search for information on orphan wells, it 
was a struggle to obtain accurate data from BLM's records. The 
committee ended up telephoning BLM offices with oil and gas 
activities, asking for the specific well data that was needed to 
determine if, in fact, there was simply a perceived problem or a 
real problem in the way BLM implements its bonding policy and how 
these kinds of inventories are maintained by BLM. (See Attachment 
E, Pages 10 & 11 for results). The Department of Energy which was 
represented on the bonding review committee, also contributed to 
the information in this attachment. See also Attachment K for an 
assessment of abandoned wells by the National Petroleum Council. 
The oil and gas industry is not convinced that BLM had a problem 
and addressing this issue would have been much easier had there 
been a data base. 


RECOMMENDATION: 


Review status of all shut-in wells. Develop and maintain data 
base. 


Action need to implement: 


Issue IM to the field establishing as Bureau policy that all shut- 
in wells will be reviewed on a scheduled basis, and reiterate that 
present guidance allows for productivity tests to be conducted by 
the operator to demonstrate that non-active wells are indeed shut- 
in and capable of production, as opposed to being temporarily 
abandoned. Issue IM requiring the establishment of a data base 
that indicates the number, location, and status of all wells 
covered by individual lease bonds. Such data base would be then 
used by the field offices to help determine those situations where 
it would be appropriate to increase the bond amount in place. 
Update Manuals and Handbooks. 


5a SELECTIVE INCREASE IN BOND AMOUNTS 


The Bureau must (re)establish, and (re)emphasize the support and 
philosophy that it is appropriate to selectively increase bond 
amounts when "acceptable" risk is exceeded. Presently all the 
regulations, and guidance is in place for this to occur. Our 
finding is that there is a hesitancy by many offices to proceed 
with bond increases. The perception is that this may not he 
supported "up the line" for whatever reason. Very few instances 
were cited where the operator or lessee have been asked to increase 
their bond amounts, even with the substantiated liability that 
exists in many cases. This taskgroup did not attempt to define 
"acceptable risk". Our feeling is that there are certainly a 
number of situations that are quite clear as to the excessive risk 
currently in place that no clarification should be needed. 


Ld: 


. Further, the field experts reviewing these situations on a case by 
case basis, are in the best position to judge the liability 
present. . . - 


Closer consultation must occur with the surface management agencies 
to assure that their concerns are being adequately addressed. If 
this does not occur, it could lead to situations where the USFS, 
for example, per their regulations, may otherwise feel the need to 
impose their own bonds. This should not be necessary if the 
agencies involved effectively coordinate and communicate. 


RECOMMENDATION : 


Actively pursue and proceed in those cases where the information 
clearly demonstrates the need for bond increases. Review the MOU 
with other surface managing agencies to ensure they have input into 
this review. 


Action needed to implement: 


Issue updated directive that reiterates the need to increase bond 
amounts in accordance with existing guidance and instructions and 
to consult with the appropriate surface managing agency. Review 
national MOU with Forest Service. 


5e INCREASE BOND OR PAY FEE FOR TEMPORARY ABANDONED WELLS 


Presently, temporary abandoned wells are to be approved on a one 
year basis, with latitude for the approval of additional years. We 
recommend that essentially this process be retained, but again, 
that the Bureau become more actively involved with the management 
of this category of vwells. We recommend that a more tightly 
administered approach be used to initially approve wells for a one 
year period of time with a one year renewal available when 
justified. All such wells should be required to pass a mechanical 
integrity test, and that the productive zones be isolated. 


The proposal to complement the increase in individual and statewide 
bonds across the board is: 


After 2 years in approved temporary abandoned status, 
operator would agree to plug wells on ae schedule 
acceptable to the field office-- and either increase the 
bond in place by $2.00 per foot of depth per well, or 
agree to pay a yearly fee into a BLM managed account that 
would be established to help offset the cost of 
abandoning orphan wells. This fee would be $100 per 
well, and would not be refundable. 


This proposal is seen as critical to address one of the greatest 
sources of liability to the public. 


RECOMMENDATION: 


Adopt proposal above. 
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Action needed to implement: 


Issue directives to field offices that tightens and clarifies as 
outlined in the recommendations above the procedure to be followed 
for temporary abandoned wells. Establish as nationwide policy 
(already required in some offices) that all temporary abandoned 
wells must pass a mechanical integrity test, and must isolate the 
productive zones. 


Issue directive to increase bonds on a basis of $2.00 per foot per 
well where the operator/lessee accepts that option. 


To facilitate the operators/lessees other option in this situation, 
seek approval for a fund to accept the $100 per well. Set up an 
account to be administered like the 5320 account (Repair of Public 
Lands Account) to accept fees. This account and its use can be set 
up by BLM. 


5f ALTERNATIVE FUNDING SOURCE FOR ORPHAN WELLS 


The Bureau should seek a one time funding source to facilitate the 
abandonment and reclamation of existing orphan wells. FY95 budget 
targets did not include any money to BLM States offices to fund 
such actions. Past years did include money to BLM offices for this 
purpose. In any case this is expensive, but when taken in context 
with the benefits to the United States since the inception of the 
1920 Mineral Leasing Act, it is not unreasonable for the Congress 
to allocate money to take care of this situation. In this time of 
dwindling budgets, it is imperative that monies become available to 
address at least in priority order the orphan well situations that 
in some cases present . immediate adverse environmental 
ramifications. There are over 300 wells that have been identified 
as needing abandonment, but this is felt to be a conservative 
number. If there were 500 wells with an average cost of $10,000, 
we would need an estimated $6,000,000, including administrative 
cost, to properly cover abandonments. 


RECOMMENDATION: 


We recommend that a one time authorization be requested from 
Congress to set up such a fund. The legislative source for this 
fund could be a small percentage collection of the royalty receipts 
that presently go to the Water Reclamation Fund. 


Action needed to implement: 


Seek congressional support for the use of one time diversion of 
receipts from the Water Reclamation Fund to be used to establish an 
orphan well fund. Write legislation and find sponsor. 


5g IRS--ALLOW TAX DEDUCTION FOR ABANDONMENT ACCOUNT 


Current tax policy discourages operators from setting aside funds 
during the time the lease is generating income, for the end-of- 
lease expenses that must be met when no additional revenue is being 
generated from that lease. 25 CFR 1.462-4(da) (4), (7), promulgated 
in 1992, cites plugging and abandonment as a specific example of a 
cost which is not allowed as a deduction until plugging and 
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abandonment actually takes place. IRS reasons that "economic 
performance" under section 461(h) of the Internal Revenue Code does 
not occur until the plugging is done. However, the oil and gas 
industry points out that generally accepted accounting principles 
require amortization of this expense over the economic life of the 
lease since the expense is both unavoidable and estimable. 
Moreover, Section 468 of the Internal Revenue Code specifically 
allows mining operations to deduct payments for the establishment 
of "reserves" toward the cost of site reclamation. In contrast to 
this enlightened policy toward reclamation after hardrock mining, 
the current policy of the IRS toward oil and gas reclamation 
increases the likelihood that an operator will not have the funds 
to properly plug and abandon oil and gas wells. 


Requiring such accounts be transferred with the lease upon 
assignment would increase the probability that the "gleaners" 
holding the lease at the end of its productive life will have the 
funds available to properly reclaim the site, and by reducing the 
risk to assignors of being called upon to abandon such properties 
should encourage maximum ultimate recovery of oil and gas. 


RECOMMENDATION 


The Secretary should pursue with the Department of the Treasury a 
revision of tax policy to permit lessees/operators to deduct as an 
expense of operation payments into approved abandonment/ reclamation 
escrow accounts for individual leases. The regulations should be 
written to require the funds to remain dedicated to reclamation and 
could be written so as to require such accounts to be transferred 
with the lease upon assignment. 


Action Needed to Implement: 


The Secretary would need to convince the Treasury Department to 
revise its policies and regulations. Treasury may maintain that a 
revision of the Tax Code is required. The Interstate Oil and Gas 
Compact Commission (IOGCC) might want to consider this as a project 
they could get involved in and will be asked accordingly. 


6. ELIMINATE DUPLICATE FEDERAL AND STATE BONDING: 


Every State Government requires their own bonding of oil and gas 
activities. Most of them require bonding on Federal Lands even 
though the federal agencies, BLM and the Forest Service, are 
ultimately responsible to ensure that wells are properly plugged 
and that the surface of the lands are reclaimed. In short, there 
is double bonding in virtually every state where BLM and Forest 
Service manage lands or interests therein. This would not apply in 
certain situations like injection wells where the states have been 
given primacy from the federal government. 


We think it prudent and a matter of good business practice that the 
industry not be burden with double bonding. Tthecisncoun 
responsibility that federal oil and gas operators are adequately 
bonded and that the state governments can rest comfortably that all 
lands and waters in each respective state will be protected from 
any and all actions taken on federal lands. 
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RECOMMENDATION : 


Once BLM has implemented its new bonding and orphan well policy and 
regulations, contact should be made with each state who is involved 
with federal oil and gas leasing. The letter in Attachment J could 
be sent to the states requesting consideration of eliminating 
bonding requirements on lands in their respective states where the 
government administers both the surface and mineral estate. As in 
recommendation 5, the IOGCC might also want to get involved in this 


effort in working with state legislatures in eliminating any 
duplication that now exists. 


ACTION NEEDED TO IMPLEMENT 


A letter to be signed by the Director asking the State Oil and Gas 
Commissions to sponsor legislation to eliminate state bonding on 
federal lands. Also issue a directive asking State Directors to 
follow-up on the matter in their respective states. Ask the IOGCC 


if they would like to get involved in this recommendation. 


7. INVOLVE SURFACE MANAGING AGENCIES’ IN NEEDS FOR SITE 
RECLAMATION AND TERMINATION/RELEASE OF BONDS. 


The Forest Service in particular, is reiterating the need for BLM 
to involve them in the final decision concerning end of lease 
obligations before BLM releases the bond. This would provide the 
Forest Service an opportunity to ensure that sites are returned to 
a condition suitable to the agency who administers the land. 


Recommendation: Review the National Memorandum of Understanding 
between BLM and the Forest Service to ensure that the present 
procedures are adequate to satisfy the needs of the Forest Service. 


Action needed for implementation: Review the national MOU and 
rewrite if necessary. 


8. AGGRESSIVE JUSTICE DEPARTMENT ENFORCEMENT 


We have not recommended full bonding for the costs of plugging and 
abandonment or other noncompliance risks. Accordingly, BLM will 
not be able to rely on bonds to cover the full costs of plugging 
and abandonment. BLM must have effective means of pursuing 
performance or payment by lessees and operating rights owners. In 
the case of prior lessees, or parties with unproductive leases, the 
threat of shutting in production will not be sufficient to induce 
a reluctant party to perform lease abandonment. Such parties need 
to know that the Government will pursue legal action to recover its 
costs from their other assets or income streams, or to pursue 
claims in bankruptcy. All too often the amounts at stake have been 
too small for the Department of Justice to want to take the case. 


RECOMMENDATION 


The Solicitor should ask the Department of Justice to pursue some 
cases that in themselves may involve relatively small monetary 
claims, to send a message that oil and gas lessees on public lands 
are not free to disregard their end-of-lease obligations. 
Similarly, the Justice Department should establish an expectation 
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in onshore cases, as it has in offshore cases, that the Government 
will aggressively pursue its interests in bankruptcy proceedings, 
so that in the future creditors, debtors and trustees will draft 
reorganization and liquidation plans that meet the needs of the 
United States. 


Action needed to implement: | 
Request the Solicitor to meet with DOJ. Prepare letter for DOJ 
that would go to their field offices for their U.S. Attorneys to 


follow. Identify suitable test case in consultation with the 
Solicitor. 
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ORPHAN WELL 


ANY WELL WITHOUT A RESPONSIBLE PARTY. THIS INCLUDES WELLS 
THAT MAY OR MAY NOT BE CAPABLE OF PRODUCTION; MAY OR MAY NOT 
HAVE BONDS; AND BONDS, IF PRESENT, MAY OR MAY NOT BE 
SUFFICIENT TO COVER ALL PLUGGING AND RECLAMATION COSTS. 


SERVICE COMPLETION WELL 


A NON-PRODUCTIVE COMPLETION USED TO SUPPORT THE PRODUCTION OF 
OIL OR GAS SUCH AS INJECTION, DISPOSAL, OR OBSERVATION 
PURPOSES. 


SHUT-IN (SI) WELL 


A COMPLETION WHICH IS PHYSICALLY AND MECHANICALLY CAPABLE OF 
PRODUCTION IN PAYING QUANTITIES OR CAPABLE OF SERVICE USE. IN 
SIMPLE TERMS, IT CAN BE PRODUCED OR USED FOR SERVICE BY 
TURNING THE VALVE OR PROVIDING POWER TO ACTIVATE THE PUMP. 


TEMPORARY ABANDONED (TA) WELL 


A COMPLETION THAT IS NOT CAPABLE OF PRODUCTION IN PAYING 
QUANTITIES BUT WHICH MAY HAVE VALUE AS A SERVICE COMPLETION. 
THESE COMPLETIONS REQUIRE APPROVAL TO BE TEMPORARILY ABANDONED 
FOR LONGER THAT 30 DAYS. 


JOINT AND SEVERAL LIABILITY 


Obligors are bound both jointly and individually to pay the 
full amount of the damage. The rule is that where an 
instrument worded in the singular is executed by several, the 
obligation is a joint and several one, and those who so 
execute it may be sued either separately or together for the 
full amount of damages. : 


SEVERAL LIABILITY 
The individual liability of two or more persons in reference 


to BLM's demand for damages. Each would pay their 
proportional share of the damages. 
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DEEP POCKETS: 


TAXPAYER LIABILITY FOR ENVIRONMENTAL CONTAMINATION . 


- The Chairman’s Summary 


The federal government for over a century has encouraged, promoted, supported and 
subsidized activities that have resulted in severe environmental crises. Although there is no 
method in place to pay for mitigation of any of these serious environmental hazards -- many 
of which pose significant danger to wildlife, economic activity, and even human safety -- 
outdated government policies conrinue to underwrite creation of even more crises. 


As a result of those outdated policies, inadequate oversight, and decades of neglect, 
the. American taxpayer will be saddled with tens of billions of dollars in environmental clean- 
up costs for damage spread across federally owned lands in many, if not most, states. 


This report highlights the policies that led to this massive environmental 
contamination and the tremendous costs taxpayers may face to mitigate it. In particular, the 
report examines antiquated mining laws that never required environmental restoration, 
irrigation policies formulated without regard for the impact of drainwater, acid drainage from 
mine sites, lands strewn with unexploded ordnance, uncapped oil and gas wells, and 
hazardous waste and radioactive materials awaiting clean-up. 


A growing awareness of the need for policies that protect human safety and our 
natural resources compels a new effort to address the environmental impacts of past 
degradation. This report focuses principally on clean-ups that face the nation’s leading 
federal landholder, the Department of the Interior. It does not address the significant 
liability facing the Department of Defense and Department of Energy’s weapons program for 
widespread SM ela contamination under their jurisdiction. This etl $s findings 
include: 


e Tens of thousands of mine sites fail to comply with carvifcatnierial standards. 
In addition to surface water run-off, leaching has contaminated groundwater. 


a Hundreds of onshore oil and gas wells on federal lands may be improperly 
closed or contaminated with oil and drilling waste. The federal government 
may also face liability for closure of some offshore wells, particularly those 
that have been transferred to smaller operators. 


° 


Deep Pockets Page 2 





Approximately two million acres of Bureau of Land Management (BLM) 
land has been used for military training and weapons testing. At least 15 
wildlife refuges are also contaminated by unexploded ordnance. In many 
instances, no technology exists for clearing unexploded ordnance, which may 
range from munitions for rifles and pistols to bombs weighing hundreds of 
pounds. 


Irrigation drainage from Bureau of Reclamation projects throughout the West 
has caused significant contamination in at least nine wildlife management 
areas. Millions of dollars will be required to change drainage patterns and to 
remediate environmental damage. 


The full extent of hazardous waste problems on federal land remains 
unknown. Although some landfills have received approved permits, extensive 
dumping of solid and hazardous waste has occurred on all federal lands. 


Just as the true level of environmental damage is often unknown, the cost of 
mitigating these environmental and health catastrophes is difficult to estimate. Several 
examples illustrate the severity of the problem: 


Sixty abandoned mine sites on BLM lands are on the National Priorities List 
for clean-up under the Superfund program. The largest is the Clark Fork 
sites near Butte, Montana, where BLM’s liability will amount to $100-300 
million of a ny $1 billion estimated clean-up cost. 


The now-closed Midnite uranium mine, on the Sebkane Indian Reservation 
in Washington State, contaminates neighboring waterways with radioactive 
run-off. The bankrupt mine operator plans to abandon water treatment efforts 
at the site this summer, leaving behind a minimal $15, 000 bond to reimburse 
clean-up costs of as much as $107 millica. , 


One of BLM’s most costly ordnance clearing problems lies on 15,000 acres at 
Davis Range in Alaska, a former Army site. A popular hiking spot for 
Anchorage residents, trails are swept each spring to remove unexploded 
ordnance that frost action may have brought to the surface during the winter. 


Radiation will make the clearing of unexploded ordnance at the active 
Department of Defense Aberdeen Proving Ground in Maryland extremely 
expensive and dangerous to cleanup. The five-by-two-mile site is strewn with 
unexploded ordnance, including with 82,000 kilograms of depleted uranium 


rounds. 
6-3 
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e Harmful concentrations of selenium, arsenic, boron, cadmium, mercury and 
lead have been found in water contaminated by irrigation drainwater from the 
Bureau of Reclamation's Kendrick Project in Wyoming. 


@ Decommissioning the nuclear reactor on the nuclear ship Savannah, whose 
nuclear license expires in 1996, will cost the U.S. Maritime Commission an 
estimated $76 million. 


e The federal government has committed $200 to $300 million in federal dollars 
to nuclear decommissioning costs for various government contractors. 


® At Lee Acres near Farmington, New Mexico, oil drilling wastes were 
dumped in a BLM-permitted municipal landfill, creating a Superfund 
hazardous waste problem. Private parties will pay only half the Syaar ly costs 
of $10-12 million, leaving BLM to pick up the balance. ss 

e Clean-up of the Iron Mountain mine in Reading, California, may involve a 
$100 million expansion of a Bureau of Reclamation debris dam that receives 
run-off from the site. ¢ 


This report identifies a number of estimated costs of eee up public lands from a 
variety of contaminants. No single dollar figure can be given at this ime. A complete 
analysis of environmental contamination on public lands has never been completed. Some 
federal agencies have begun to assess damage under their jurisdiction, but with varying 
degrees of success or diligence. The report concludes that federal agencies must develop a 
comprehensive approach toward federal land management, one that minimizes the creation of 
new unfunded clean-up liabilities, while fairly and equitably sharing the costs of mitigating 

_ past environmental degradation. This must be done by pursuing private entities that are 
responsible for contamination of public lands, and by seeking pecauals funding to protect 
public resources and human health and ten: | 





Chairman | 





Deep Pockets : | Page 4 
hrc cps ae i a cl eae a a 
Introduction | | 


Throughout human history, the interaction of civilization with the natural environment 
has had adverse environmental effects. On the North American continent; westward 
expansion and the opening of the American West led to increasingly intensive use of natural 
resources and corresponding environmental impacts. A number of federal programs designed 
to encourage settlement of the West and development of federal resources also contributed to 
environmental degradation. New technologies involving modern toxic chemicals and creating 
radioactive waste exacerbated the problem still further. 


Over the last few decades, the nation has become more aware of the far-reaching 
effects of human activities on the natural environment, and has begun efforts to reduce and 
repair those impacts. A wide range of environmental impacts from past activities on public 
land, however, have yet to be identified, let alone repaired or mitigated. In many cases, 
standards for clean-up have not even been developed. _ 


Many federal agencies have barely begun to inventory the environmental hazards 
within their jurisdiction, and most have no assured funding mechanism to clean up 
environmental problems. The clean-up problems that these agencies may eventually have to 


_ address include not only the impacts of federal activities, but also the impacts of authorized 


and unauthorized private activities on public land. Where the responsible party cannot be 
found or cannot pay for clean-up, the costs will inevitably fall on the federal land manager. 


The Committee on Natural Resources has initiated an effort to evaluate environmental 
damage and mitigation costs for which the federal government is or may become responsible. 
In the recent budget reconciliation bill passed by the House of Representatives, the 
Committee included a provision requiring that the President's annual budget submission to 
Congress include an estimate of the unfunded liabilities of the federal government.' Such an 


" estimate will encompass a variety of federal responsibilities, including in particular an 


assessment of costs for cleaning up environmental contamination. 


Determining the size of the problem is the first step toward solving it. Once an 


estimate of the potential clean-up costs is developed, the Administration and the Congress 


will be able to turn to the long-ignored problem of financing environmental restoration. The 
multi-billion-dollar size of this unfunded debt to the environment has not previously been 
addressed in the federal budget; it would be imprudent to continue to ignore the outstanding 
debt as environmental impacts and clean-up costs mount higher. j 


‘A more extensive provision, requiring the production of an “annual report” on the 


federal government's fiscal health, including income and debts, was included in the Senate 


version of the reconciliation bill. 8 '. = 
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~  (b) Island Refuges 
FWS has documented contamination by unexploded ordnance on at least 15 wildlife 
refuges, with an additional seven where ordnance is Suspected. But as FWS inventory efforts 
continue, additional contaminated refuges may be identified. Wildlife may be suffering two 
separate impacts from past military use. Markers for military targets contain white 


phosphorus that ignites upon contact with oxygen. If the markers drop into swampland, the 
phosphorus may not burn until ingested by a bird. Wildlife also may trigger explosions. 


| The military is responsible for clean-up at all refuges.’ At least one refuge, 

however, has already become a congressionally-mandated sacrifice zone: the Culebra . 
Wildlife Refuge located on a small island off Puerto Rico. Bombed between 1906 and 1976, 
unexploded ordnance now contaminates both land and sea. In 1976 Congress withdrew the 
island from naval use, but directed that no funds be spent for Clean-up. Still other refuges 
continue to be used by the military, including Midway Atoll and Johnston Island in the 
Pacific. 


(c) Radioactive Munitions 


Through its regulation of the domestic nuclear industry, the Nuclear Regulatory 
Commission (NRC) has developed the Site Decommissioning Management Plan (SDMP), 
which identifies certain sites for high-priority clean-ups. The sites on the list are operated by 
entities licensed to use radioactive materials, but they have become severely contaminated. 
One of the most costly SDMP clean-ups will be of unexploded ordnance at the active DOD 
Aberdeen Proving Ground in Maryland. The five-by-two-mile site is strewn with unexploded 
ordnance, interspersed with 82,000 kilograms of depleted uranium rounds. Another site that 
may soon be added to the SDMP is DOD’s Yuma Proving Ground, where DOD submitted 
financial assurances totalling $153 million to the NRC to guarantee Clean-up. Between five 
and ten other military ranges, not on the SDMP, present similar contamination problems. 


‘Uncapped Oil and Gas Wells AL | 
(a) OnshoreWells 
BLM regulates oil and gas leases on all federal and Indian lands; the agency is 
responsible for inspection and enforcement at approximately 112,000 oil and gas wells. The 





"The military has already cleared some refuges, including the Laguna Afascosa Refuge in 
_ Texas, but monitoring for subsurface ordnance remains necessary. B- (Ss 
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majority are on BLM land, but approximately 3,400 active and 2,400 inactive wells lie on 
Forest Service lands. Oil and gas activity is present on 64 national wildlife refuges. 
Although the BLM is responsible for inspection and enforcement of all wells, the Forest 


Service and FWS are responsible for clean-up costs from abandoned or improperly closed 


wells on their own lands. yt 


Standards for closing oil and gas wells require that the wells be plugged correctly and 
the surrounding land reclaimed. Such closed wells are identified as "plugged and 
abandoned.” In addition, many are temporarily closed, or “shut-in.” Production might 
resume at shut-in wells depending on the price of oil or gas and royalty rates. The principal 
problem facing BLM is “orphaned” wells--wells that have been neither plugged nor 
abandoned and where the operator can no longer be located. 7 


Each well operator must be bonded; bonds are available for individual wells, or for 
statewide or nationwide drilling activity. Since 1960, these bonds have been set at $10,000, 
$50,000 and $150,000 respectively. Some states also set their own bonding requirements for 
wells on federal lands within the state. On Indian lands, operators must comply with 
bonding requirements established by the tribes. : : | 


Operators are required to submit plans to BLM for plugging wells and reclaiming 
surrounding land. Although BLM approval of these plans releases the operator from future 
liability, the bond is kept in perpetuity. oe . 3 


Many bonds are insufficient to cover the costs of necessary corrective action. The 
DOI Inspector General found that oil and gas lease operators were neither classifying wells. 
correctly nor plugging them promptly upon closure. 10 BLM responded by increasing j 
inspection and enforcement efforts.'' In the past year, BLM has taken additional measures 
to reduce potential liability that might result from improperly abandoned or orphaned wells. 


BLM inspects only major wells upon closure, because the agency lacks sufficient 
resources to examine all closures. BLM relies on the legal argument that well operators who 
receive closure approval but fail to follow submitted plans are not released from future 
liability. In the short term, the government may face litigation disputing post-closure . 
liability. In the long-term, any delay in identifying these wells and locating responsible 


10LJ.§: Department of the Interior, Office of the Inspector General, "Inspection and 
Enforcement Program and Selected Related Activities, Bureau of Land Management,” Audit 





[Report No. 90-18, November 1989. | 


“U.S. Department of the Interior, Office of the Inspector General, "Followup of 
Recommendations Concerning Inspection and Enforcement Program and Selected Related 
Activities, Bureau of Land Management,” Audit Report No. 92-1-578, March 1992. 2, be al 


ef 
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parties increases the likelihood that the federal government will ultimately be responsible for 
closure costs. 


Such federal closure expenses have already been incurred on a regular basis. In 
FY92 BLM closed a total of 16 orphaned wells at a total cost of $277,000. BLM anticipates 
expenditures in FY93 of $359,650 for plugging wells. However, in FY88 a single well 
closure in Montana cost $470,300. BLM acknowledges that other unidentified orphaned 
- wells may exist. Federal funds have also been necessary to close wells properly in earlier 
years, but BLM has not kept statistics on the extent of the problem. 


Historically, BLM has called in bonds rarely, because operators prefer to take 
corrective action rather than default. Any operator forfeiting a bond has little hope of 
securing another one. Since 1990, BLM has found 26 companies in default and has taken 
steps to pursue the bond. In all but two cases, the companies paid the necessary costs. Of 
the remaining two, one operator failed to pay royalties of $235 and filed for bankruptcy. 
The other operator forfeited a $25,000 bond, of which $8,898 was used by BLM for 
restoration costs. Forfeitures may increase in the future, however, because small operators 
may prefer to default rather than to abandon a well correctly. 


Spillages of mercury, brine and oil drilling waste also pose potential liability to the 
federal government. Mercury pollution derives from manometers used for measuring gas 
pressure. Mercury has often been dumped when a manometer is serviced. Although non- 
mercury measuring devices began to replace them in the late 1980’s, many old mercury 
manometers are still in use. 


FWS has probably given the most attention to mercury pollution caused by pipeline 
manometers, estimating that this mercury is currently the single greatest unidentified 
- contaminant in wildlife refuges. Two of the most severely contaminated refuges identified to 
date are D’Arbonne and Upper Ouachita, both in Louisiana. At Upper Ouachita, where oil 
and gas wells are still active, mercury levels have reached 142,000 parts per million (the 
acceptable level for mercury is '4 part per million). Clean-up will cost between $40,000 and 
$50,000 per well for 350-400 wells. Although responsible parties can be identified in this 
instance, such identification may not be possible at all sites, particularly where mercury 
contamination has not yet been identified. FWS has also found significant problems with 
brine seepage and oil spills on refuge land. Arco was found liable for diesel and PCBs in 
Kenai National Wildlife Refuge in Alaska and thereafter spent $44 million on clean-up. 


According to BLM, mercury, brine and oil drilling waste on BLM leases pose no 
significant environmental problems. But since neither oil drilling waste nor elemental 
_ mercury is treated as hazardous waste under the RCRA, there are effectively no applicable ¢ 
standards suitable for measuring the severity of the environmental risk. 
isn fs 
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EPA anticipates that these unaddressed wastes will cause environmental contamination 
on BLM land, noting that a number of sites contaminated by oil and gas drilling waste have 
been added to the National Priorities List (NPL) for clean-up under Superfund.'? The most — 
costly is Lee Acres in Farmington, New Mexico, where drill operators dumped waste that 
polluted the groundwater. To date, $5 million has been spent on clean-up, but there is 
evidence that the contamination has not yet been contained. 


(b) Offshore Wells 


The Minerals Management Service (MMS) monitors offshore oil and gas drilling on 
5,837 leases in the Gulf of Mexico, the Atlantic and Pacific Oceans, and off the coast of 
Alaska. The relatively few offshore wells are much easier to regulate than those onshore, 
and the agency believes it possesses knowledge of day-to-day lease activity. 


Several factors have contributed to concerns that the federal government may face 
liability for offshore well closure, particularly in the Gulf of Mexico, where MMS has 
estimated the total cost of removal of the existing 3,800 platforms at $5 billion. Many of the 
Gulf wells are in declining production and, as they become less economically viable, major 
companies no longer find them cost-effective to operate.” In many cases, this has resulted in 
the transfer of leases to smaller independent operators with lower overheads. But these 
independents are also less likely to have the requisite resources for closure. MMS is | 
currently facing a logjam of about 1,000 applications to approve such lease transfers. , 


The transfer of leases has created a legal question whether the federal government can 
hold the original lessees responsible for closure costs. To date, only one lessee has gone 
bankrupt without recourse for closure costs. In December 1989, Alliance Operating 
Corporation, which had several Gulf leases, filed for Chapter 11 bankruptcy. MMS 
estimated that plugging and abandonment obligations for the Alliance leases totaled $24.4 
million. Alliance also owed $1.8 million in back royalties. A settlement with Alliance's 
predecessor lessees provided for closure costs. | 


Over the past several years, competition for leases in the Gulf has diminished so 
much that smaller operators can also afford to win auctions at federal lease sales. Although 
successful applicants must provide evidence of sufficient resources to guarantee closure, these 
smaller operators are vulnerable to fluctuations in the price of oil and royalty rates. These . 

- factors make them more likely to go bankrupt, leaving the federal government with potential 


liability for closure costs. | 





\2For a discussion of the NPL, see footnote 7 above. 
: e - 
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MMS is neither funded nor authorized to cover end-of-lease costs. The agency is 
now developing several proposals to increase bonding and to provide innovative financing for 
well closures. In addition to regular bonding, MMS now holds supplemental bonds and 
other securities with a face value of $71 million. But these measures will not affect existing 
smaller lessees. Unless the liability of the original, more solvent lessees is established in the 
law, the federal government might someday be left with the liability for closure. 


Irrigation Drainage 


Irrigation is essential to farming throughout most of the West. Federal irrigation 
projects constructed and operated by the Bureau of Reclamation (BOR) have historically 
recognized the value of this agriculture by providing an intentional federal subsidy to many 
western farmers. Irrigated agriculture can have negative environmental consequences, 
however. Drainage water from irrigated lands often carries toxic metals, minerals and salts 
leached from the soil. Depending on the concentration of these contaminants and the 
management of the drainwater, serious hazards to wildlife and the environment can result. 

In addition, the Fish and Wildlife Service has suggested that the hazards may extend to 
human health, when fish and wildlife consumed by humans accumulate high concentrations of 
drainwater contaminants.” Ri: : | 





Irrigation drainage contamination often poses hazards to wildlife when irrigation 
retum flows are used as a source of water for wildlife management areas. The Kesterson 
National Wildlife Refuge in California, for example, was designed to take advantage of 
drainage from irrigated farms in the San Joaquin Valley. But high levels of selenium in the 
drainwater caused deformities and mortalities among wildlife using the refuge. ‘eae 


After public outcry led to closure of the Kesterson refuge, DOI undertook to - 
remediate this and other sites where drainage from federally-supported irrigation creates a 
substantial hazard to wildlife and the environment. A DOI survey of the western states is 
gradually leading to the development of remediation plans for several sites, but questions 
have been raised regarding other unidentified or unaddressed sites. In addition, since the 
process of cleaning up contamination from irrigation drainage is novel, and appropriate 





_ BU.S. Fish and Wildlife Service, Division of Environmental Contaminants, “An 
Overview of Irrigation Drainwater Techniques, Impacts on Fish and Wildlife Resources, and 
‘Management Options", prepared for U.S. Environmental Protection Agency, Office of 
Policy, Planning and Evaluation, May 1992. 7 | 2 / OD 





ef 


Name 


Bob Anderson 
2800 Cottage Way, E-2845 
Sacramento, California 95825 


Dennis Daugherty 
1849 C ST. N.W. 
Washington, DC 20240 


Gary Fields, Program Analyst 
Golden Hill 

P.O. Box 25165, MS9200 
Denver, CO 80225 


Nancy Johnson 

U.S. Department of Energy 
FE 33 

Washington, DC 20585 


Howard Lemm 

Granite Tower 222, N. 32nd St. 
P.O. Box 36800 

Billings, Montana 59101 


Al McKee 
324 South State Street, Suite 301 
Salt Lake City, Utah 84111-2303 


Tom Pike (Daniela Thigpen, sub) 
USEPA-Suite 500, 8WM-DW 
999 18th St. 

Denver, Colorado 80202 


Peter Schaumberg, MIB, Rm. 6312 
1849 C St., NW 
Washington, DC 20240 


Jim Sheets 
P.O. Box 25165, MS 
Denver, CO 80225 


Teri Stevens 
2515 Warren Ave. 
Cheyenne, WY 82001 


Tex Williams 
P.O. Box 218 
Big Piney, WY 83113 


Dick Wilson 
730 Simms, Rm. 239 
Golden, Colorado 80401 


**NPR COORDINATOR (not a bonding member) 


Del Fortner 
1849 C. St. N.W. 
Washington, DC 20240 


Revised: 3/21/95 


BONDING TEAM 
SUMMER/FALL 1994 


Agency 


BLM 


DOI/SOL 


MMS 


DOE 


BLM 


BLM 


EPA 


MMS 


MMS 


BLM 


FS 


BIA 


BLM 


Phone Number 





(916)978-4735 
Fax: 978-4742 
AT&T EMAIL ‘Ib1anders 


(202)208-5038 
Fax: 219-1792 
CC:MAIL EMAIL- 


(303)275-7109 
Fax: 275-7124 
EMAIL- 


(202)586-6458 
Fax: 586-6221 
EMAIL- 


(406)255-2801 
Fax: 255-2961 
EMAIL: ‘!mt910!hlemm 


(801)539-40456 
Fax: 539-4200 


(303293-1544 
Fax:293-1234 


(202)208-4036 
Private No. 208-6980 
Fax: 202-219-1792 


(303)275-7109 
Fax: 275-7124 


(307)775-6167 
Fax: 775-6203 
AT&T EMAIL !wy923k 


(307)276-3375 
Fax: 739-6250 
EMAIL- 


(303)231-5070 
Fax: 231-5085 
Internet EMAIL 


Rwilson@snake1.cr.usgs.GOV 


(202)208-5537 
Fax: 208-5561 
EMAIL- 


Altachweut C 




























































ce 
Drow; av 
aesbrat dt! SARE Te 
OAR tee oh eyelriintedniapy ie ape 
-—. 
>: — on 
¥ ; % , ; tots ee, a4 ny » 
‘ hore Cos She J mre ” ermhn ye a mie 
well Clea dl ye epi. a wes omer ta 
ce Sg nee Be ‘aie ws - Ws Wie 8 | 
ie baeasRB. & the splay ot he a Nib ue aire , BRSO8 
aw. et ce Hee eat aM. eer IMERS = ie? es m he tata es oho: tl 
s st die hart wi ey, 
0-888\s 2063 WA 160. ps. ee mt: 
FE5O-888 rae mp pare ve a digas’ teaillede Maid $ 
A | pea ieee f : SEE AES bin act 
pee eR Oy Bas i) : ’ i) ve ae ht fea 
a) ee Beira et ahs : : cert 
a vay pe i Acaens td Wwomthey Mifaetone sxget-of the We 
ey oe BAR bias a - ‘~ 
pe oT SIRT LA an a ee one Sie Maen Or Seca as 
Po NS: Se pan Kae ws Hac owt OY Gor wnitg RG takections) fedora? Ceakie 
seed ci ine i Lorveihtl pegtigt a Sire ok bee wy wpe j vw eivincmmaemal O0ei: ayer 
PRERAL a ap MEM “ig 
ch, eiieabidemiaapernone oh Gteayabead actin all. — tol ada 
Ce Cl Re L,I th Totes Cet ae aanaiien htt CARER Ma you 
‘ oth alae a 7" ei iM se we Mt hk + # : Med ~~ $ = rer. ¢ nd ant ce 2Ryy) a rn L 
7 lef a 7 : . _) Y F rete 
ta 9B) 0 eb? Saas. SF ca : ot the a a0 * ave tie wxar sa pre prea: heer 
eA ‘nh, Wades Fad gad ROO epee Ga Gee accummnlane 
a Cie ORS ” ; a . * *, 7 4 
BA Oh AORICOR) CnaN ke toe $188, aie . 
Ci i Bi hat my) og " a ee ig 2 5 ul .,¥ + “ i’ how ; i neuiie wo ‘wildite wf yt . 
et 1+ ‘ Hi gtas a re ee ai % ; f iF |, oe eee sf 7a Aol shit instead 
A Oe ait es AE, OE te LET, UPR es > CRNA CO, _ a0 ia 
ited MTS, oe (Ra hay AUN, Gone desgaed to 1 
‘sige Re a xa pti 2 eee 
erwhy cue aa (vig he age SS, Sire ee sonid bial omen 
Toreatttosy . ee ; é et ae 
’ i av i . £ aim? bibs ny 
reser RPE Hot te Las. 8 eK ammgnon eat, OL ae 
ee ee ee ee eee fenton pene 
egy aie is Gio, pets): tia ob a tN siege oe tad te: ; 7 fi a ng | 
i, A oe) 7 ~¢ : 
gra Rte late eneweat a ewe. inten -pame vous Pet emia, Mei ht A oe 
gees «Saupe sal nas ant ee snide AG ar pared te . ye ay), Sace the 
‘i ‘Cope ? } oO 
reidad: Mae iG Sy econ cer ee eee gor 
. WEED ages oft ae boy Sey fe | ot gnaeath ee ae | 
Rial, tee Ty ant ed ven i, | 
" a ; Z Pee aA J mat , ps j F ; t wi if 
4 ; . F Tt et : e’ ne i or val by, At ; 
pi wea —hichomenan a anh vr 7 
ane ie Eety 1 


. seni lia So ee 
pai 00P mene “yas de reses nf 


United States Department of the Interior 


BUREAU OF LAND MANAGEMENT 
California State Office 
2800 Cottage Way, Room E-2845 
Sacramento. California 95825-1889 





IN REPLY REFER TO: 


3000 
CA920 


SEP 23 1994 


To: Key Customers of the Bureau of Land Management Oil and Gas Program 


As you know, the Bureau of Land Management (BLM) Performance Review of the oil and 
gas program was set in motion on June 13, 1994, and most of you received this notification 
in the mail from Deputy Director, Denise Meridith. It identified the seven oil and gas 
projects, team leads, background on the origin of the oil and gas review, and how issues 


were prioritized. The purpose of this document is to give you a progress report of just one 
of these projects, that of the Bonding/Unfunded Liability Project. 


The Bonding/Unfunded Liability Steering Committee has been selected (see attachment 1), 
and has met to more clearly define our objectives and lay out an initial implementation plan 
D to address those objectives. The objectives are enumerated in attachment 2 and are sent 
to you for your information and comment. Our team is doing some preliminary work on 
the objectives, however, it is not to late to include something that we might not have 
included or, to fine tune one of the existing objectives. This is done in the spirit of 
collaboration to ensure that you, our customers, are involved in the initial problem 
identification and resolution. 


The Steering Committee will have a meeting soon at which time we will address action 
plans for the different objectives. We anticipate that the real work can then begin with you, 
and staff from the Bureau of Land Management. 


We have also attached our mailing lists so as to avoid possible duplication by your staff of 
this material to others in your agency, company, OF organization. If there are customers we 
have missed and would like to be on the mailing list, please let us know or feel free to send 
them a copy of this package. 


Thanks, and if we don’t hear back from you by October 7, we will assume that you are OK 


with the objectives. You may send, fax or phone your comments to Howard Lemm, at 406- 
255-2801 or fax 2691; or Bob Anderson at 916-978-4735 or fax at 4742. 
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OIL AND GAS BONDING/UNFUNDED LIABILITIES PROJECT 


OBJECTIVES: 


1 Define the situation related to bonding, using 
guantitative or qualitative information, including 
deficiencies in bond coverage or adequacy, 
inconsistencies or inefficiencies in procedures and 
requirements within BLM and among agencies, and the 
potential for unfunded taxpayer liability. 


25 Review the adequacy of the standard minimum bond 
amounts under 43 CFR 3104, that would ordinarily 
provide for proper plugging and abandonment of wells 
and reclamation of sites, where the operator does not 
do so on his/her own accord. (Reduce taxpayers 
liability for well abandonments, surface reclamation, 
unpaid royalties, civil penalties and the like). 


3's Review the suitability of various types of bond 
instruments, in terms of such things as liquidity, 
reliability, ease of collection after termination of 
the period of liability, treatment in bankruptcy, etc. 
For example, BLM and BIA are accepting such sureties as 
letters of credit, certificates of deposit, or cashiers 
checks which upon expiration prohibits the leasing 
bureau from collection. The reason for this is that 
only "bonds" carry with them a period of liability 
where these other surety types do not. 





Procedures need to be established for verifying surety 
account information with that of lessees and surety 
companies to correct errors found in accounts. 


4. Clarify liabilities and bond requirements of previous 
and current record title owners, operating rights 
owners, and on-the-ground operators, for royalty, 
operational and performance obligations, including 
plugging and abandonments, assessments and civil 
penalties. 


These issues, will be examined in light of whether the 
law and regulations treat these obligations as joint 
and several, or are they limited to the extent of one's 
interest in the lease? (Joint and Several" means that 
BLM or MMS can sue one or more of the parties for such 
liability separately, or all of them together, for the 
total liability). 





ae. 


Attachment 2 


This clarification will include: 


~ as Whether or not a record title owner, operating rights 

‘ owner or the on-the-ground operator continues to be 
liable for liabilities after transfer/assignment, to 
cover royalties, operational and performance 
obligations, including plugging and abandonments, 
assessments, civil penalties and site reclamation. 


b. Procedural consistency for the collection of royalty 
obligations from the surety companies. 


NOTE: MMS has been reviewing the problems with debt 
collection related to royalties that are found to be 
owed to the United States. In conjunction with the Oil 
and Gas BLM Performance Review Bonding/Unfunded 
Liabilities project, the MMS will soon publish in the 
Federal Register, proposed rulemaking on this concern. 
Comments on the proposed rulemaking will be assessed by 
the Steering Committee whose membership includes the 
BLM, MMS, and BIA. 


ay 8 Consider alternatives such as a reclamation fund or 

industry orphan well adoption fund, that could be used 
for well and site closures in the oil and gas program. 
This could supplement and/or replace the current 
bonding requirement. Note: There remains an issue or 

> question here, that is, if we have a reclamation fund, 
does MMS have access to it for the payment of unpaid 
royalties, civil penalties, etc. 


Gr Look for opportunities to eliminate duplication of 
bonding between and among Federal and State agencies. 


igs Develop clear procedures between BLM and Surface 
Management agencies when a bond is attached for 
plugging a well and reclaiming the surface. This will 


provide those agencies the opportunity for input on the 
adequacy of the surface reclamation. 


D-3 
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United States Department of the Interior 


BUREAU OF LAND MANAGMENT 
California State Office 
2800 Cottage Way, Room E-2845 
Sacramento, California 95825- 1889 





DEC 09 1994 


To: valued Customers and Other Parties Interested in the Bureau of 
Land Management’s Performance Review of the onshore Oil and: 
Gas program--Bonding/Unfunded Liability Initiative 


Attached is information and material important for your review and 
suggestions. 


on September 23, 1994, most of you received OBJECTIVES for just one 
of the projects under the BLM Performance Review of the onshore Oil 
and Gas Program--the Bonding/Unfunded Liability initiative. 


Since the first mailing to you on September 23, We have prepared a 
number of other documents for your information and comments. The 
only document not subject to comments is the list of OBJECTIVES. 


The documents are as follows: 


dis Pages 1 and 2 are the OBJECTIVES of the Bonding/Unfunded 


Liability initiative. 


2. Pages 3 through 9 is the Action Plan with a time table and 
expected products. 


3. Pages 10 through 25 relate to OBJECTIVE 1 and 2 and is the 
information that provides the basis for the Bonding/Unfunded 
Liability initiative. The Bonding Steering Committee is 

sensitive to the concerns of the Oil and Gas Industry to not 
fix something unless it’s broken. The tables are self 
explanatory. Table 1 is what the taxpayer has paid for 
plugging and abandonment of wells on Federal lands in 1988 and 
in the last 4 years. Table 2, on pages 12 through 15, is a 
preliminary inventory of orphan wells. additional work is 


being done to ensure an accurate location of each well. 


4. Page 26 relates to OBJECTIVE 3 and is a short description of 
the different types of personal bonding instruments allowed 
and their strengths and weaknesses .- 


5. Pages 27 and 28 are on OBJECTIVE 4 and relates to the 
potential liability of previous and current record rai tle 
owners, operating rights owners and operators. The 

Bonding/Liability Steering Committee has requested background 
information from the Department of Interior Solicitor’s Office 


Attachment is 


of the different options that we have for assessing liability 
to cover the cost ef plugging and abandoning wells and 
reclaiming drill pads, when wells become orphaned, and when 
royalties are not paid. For a copy of their paper (26 pages), 
please call Bob Anderson at 916-979-2860 or Howard Lemm at 
406-255-2842. Your input will be very useful in guiding us on 
what changes need to be made. 


6. Pages 29 and 30 relates to OBJECTIVE 5 and is a list of 
alternatives/ideas that could either replace bonding as we 
know it today, or supplement the present minimun bonding 
amounts, or a combination of the two. Please note the format 

on page 31 that we have included for your use, to analyze your. 

top alternative or jdea. These are ideas submitted from a 
variety of sources. If you have other ideas, we would like 


your analysis of it using the format we have suggested. 


Te Page 32 is a draft letter to be sent to each State Oil and Gas 
Commission asking them to initiate legislation in their own 
state to eliminate duplicative bonding on Federal Lands. The 
thinking here being that the United States is responsible for 
proper plugging and abandonment of the lands they administer. 


after this phase of the project we anticipate rulemaking that will 
run its course through the regulatory process which will extend 
into 1996. 


Lastly, in accordance with the Action Plan in number 15, there will 
be meetings in some states to discuss the materials in this package 
further and to give you the opportunity to work with others who 
have a common interest in the bonding/unfunded liability 
initiative. You may contact the person named at the number given 
in the Action Plan to determine if and where meetings will be held. 
If a meeting is not held in your general vicinity and you wish to 
comment on this material or give us your additional ideas, please 
send them to: 


BLM-Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95825-1889 
Fax 916-979-2867 


We would like your comments by January 20, 1995. 


Thank you for participating in this important initiative. 


Bob Quf Lo A hoe 


Bob Anderson Howard Lemm 
Co-Lead Co-Lead 


E-O 


BLM PERFORMANCE REVIEW 


OIL AND GAS BONDING/UNFUNDED LIABILITIES PROJECT 


OBJECTIVES: 
ZT. Define the situation related to bonding, using 


guantitative or qualitative information, including 
deficiencies in bond coverage or adequacy, 
inconsistencies or inefficiencies in procedures and 
requirements within BLM and among agencies, and the 
potential for unfunded taxpayer Liability. * 
Review the adequacy of the standard minimum bond 
amounts under 43 CFR 3104, that would ordinarily 
provide for proper plugging and abandonment of wells 
and reclamation of sites, where the operator does not 
do so on his/her own accord. (Reduce taxpayers 
liability for well abandonments, surface reclamation, 
unpaid royalties, civil penalties and the like)... 
Review statutory authority to determine that bond 
monies can be used for anything other than plugging and 
abandonment and reclamation activities, 1-.e-, unpaid 


royalties, assessments and civil penalties. 


Review the suitability of various types of bond 
instruments, in terms of such things as liquidity, 
reliability, ease of collection after termination of 
the period of liability, treatment in bankruptcy, etc. 
For example, BLM and BIA are accepting such sureties as 
letters of credit, certificates of deposit, or cashiers 
checks which upon expiration prohibits the leasing 
bureau from collection. The reason for this is that 
only "bonds" carry with them a period of liability 
where these other surety types do not. 


Procedures need to be established for verifying surety 
account information with that of lessees and surety 
companies to correct errors found in accounts. 


Clarify liabilities and bond requirements of previous 
and current record title owners, operating rights 
owners, and on-the-ground operators, for royalty, 
operational and performance obligations, including 
plugging and abandonnments, assessments and civil 
penalties. 


These issues, will be examined in light of whether the 
law and regulations treat these obligations as joint 

and several, or are they limited to the extent of one’s 
interest in the lease? (Joint and Several" means that 
BLM or MMS can sue one or more of the parties for such 
liability separately, oF all of them together, for the 
total liability) - fa 


Yoge 


This clarification will include: 


a. Whether or not a record title owner, operating rights 
owner or the on-the-ground operator continues to be 
liable for liabilities after transfer/assignment, to 
cover royalties, operational and performance 
obligations, including plugging and abandonments, 
assessments, civil penalties and site reclamation. 


b. Procedural consistency with respect to such matters as 
collection, bond release and lease account status 
review. (Hold until phase II of this effort). 


NOTE: MMS has been reviewing the problems with debt 
collection related to royalties that are found to be 
owed to the United States. In conjunction with the Oil 
and Gas BLM Performance Review Bonding/Unfunded 
Liabilities project, the MMS will soon publish in the 
Federal Register, proposed rulemaking on this concern. 
Comments on the proposed rulemaking will be assessed by 
the Steering Committee whose membership includes the 
BLM, MMS, and BIA. 


5. Consider alternatives such as a reclamation fund or 
industry orphan well adoption fund, that could be used : 
for well and site closures in the oil and gas program. g 
This could supplement and/or replace the current 
bonding requirement. Coordinate with the Incentives 
Committee to make these alternatives "incentive based" 
to the extent possible. 


Note: There remains an issue or question here, that 
is, if we have a reclamation fund, does MMS have access 
to it for the payment of unpaid royalties, civil 
penalties, etc. Consider assignment approval, lessee 
qualification requirements or financial reserves 

ae ieee as alternatives to more stringent bonding 
rules. 


6. Look for opportunities to eliminate duplication of 
bonding between and among Federal and State agencies. 


7. Develop clear procedures between BLM and Surface 
Management agencies when a bond is attached for 
plugging a well and reclaiming the surface. This will 
provide those agencies the opportunity for input on the 
adequacy of the surface reclamation. 


sobj.3 10-13-94 





Go 2 


ACTION PLAN FOR THE BLM PERFORMANCE REVIEW 


11-19-94 


OF THE OIL AND GAS PROGRAM 


BONDING / UNFUNDED LIABILITY PROJECT 


RESPONSIBLE DUE COMP. 
PARTY _ DATE DATE 


Bonding 9/9 9/16 
Customers, asking them for 


Steering 
9/26 9/26 
their review and comments. 


Committee 
3. Comments on objectives due Customers and 10/7 10/19 
from customers and BLM. BLM 


Bonding 10/26 | 10/26 
Steering 
Committee 
Nancy Johnson Lz/2 @ 


Al Mckee 12/2 ci 



























Finalize draft objectives 
and begin preliminary 
strategy for how our 
customers can participate. 








Ze Send progress of project 
and draft objectives to all 
State Directors and Key 


Anderson and 
Lemm 















4. Comments from 3 to be 
reviewed at next committee 
meeting in Denver and 

incorporated as 

appropriate. 


bs Objective 1: Will be 

further researched to 
include well and other data 
on Federal lands. 



































Objective 2: The basis for 
determining the adequacy of 
the present minimum bond 
amounts will be further 
researched by polling the 
BLM States and the Service 
Center Contracting Branch 
for costs of plugging and 
abandoning wells and by 
determining the number of 
orphan wells we have now. 
















Objective 3: A short paper 
describing the advantages 
and disadvantages of the 
different types of 
instruments, the term of 
the security, and the ease 
of collection. 




















Objective 4: An 
explanation of the MMS 
regulations on royalty that 
are scheduled to be 
released in late October 
will be made along with an 
option paper that lays out 
the legal background for 
characterizing liability as 
of "joint and several" and 
various approaches to 
allocating liability 
between assignors and 
assignees, and between 
holders of record title and 
operating rights, and any 
ambiguity that presently 
exists. 











Objective 5: Ideas will be 
identified with an 
explanation of how they 
would work. 


Objective 6: Letter will 
be sent to each State’s Oil 
and Gas Commission asking 
them about the feasibility 
of eliminating bonding 
requirements on Federal 
lands, if in fact, it is 
required. Other Federal 
agencies such as EPA and 
Forest Service, will also 
look at their requirements 
to determine extent of 
duplication. 





Pete Aguilar 
Tom Pike 
Teri Stevens 
Jim Sheets 
Dennis- 
Daugherty 

































Teri and Pete 
are co leads 
and will 
ensure the 
paper is 
completed 









Dennis 
Daugherty 






Peter 
Schaumberg 














Howard Lemm 
and Montana 
staff. 



















Committee 
will review 
in draft. 


10/26 | 10/26 

























Anderson to 
ask for 
comments on 
letter from 
key 
customers. 




































Objective 7: The 
requirements of other 
Surface Managing Agencies 
on the distribution of 
monies from the bond for 
site reclamation will be 


Williams to 








Anderson and 
Lemm to get 
into OS NO.1 


inserted into Onshore Order 


No. 1. 


Action items 5 through 11 
will be sent to co-leads 
for consolidation into one 
document that can be 
presented at 
outreach/collaboration 
meetings with our 
customers, as information, 
thoughts and ideas. 











Plan for RMOGA Hosted 
Industry meeting 


on 10/27. 





Team to send 


Anderson and 
Lemm to pull 
together into 
document and 
send to key 
customers. 


12/2 
2 Ey oe 


10/26 | 10/26 





to be held 





Anderson and 


Make presentation to RMOGA 


meeting about what has 
taken place on 






the bonding 
Committee as 


effort, i.e., the document 


prepared in 12 above, and 
lay out thoughts, ideas, 
suggestions to RMOGA to 



















deliberate over. RMOGA has 


an opportunity to express 
their opinions on this 











project. This is the first 


in a series of outreach 
meetings, not resolution 
meetings, but rather 
listening and sharing 




















meetings where ideas may be 


further discussed and 
developed. 

























Hold subsequent 
outreach/collaboration 
meetings with customers in 
other states, like 14 
above, as follows: 















Anderson and 
BLM personnel 
in local BLM 
Districts or 
Area Offices. 


California, Nevada, and Arizona 
(no meetings in Nv. and 
AZ.) 































Bob Anderson 916-979-2860 


Lemm and BLM 
personnel in 
local BLM or 
Area Offices. 


Montana and North Dakota 













Howard Lemm 406-255-2842 


Stevens and 
BLM personnel 
in local BLM 
District-or 

Area Offices. 


Colorado and Wyoming 













Teri Stevens 307-775-6167 


Mckee and BLM 
personnel in 
local BLM 
District or 
Area Offices. 





Utah and New Mexico 







Al McKee 801-539-4045 






















Eastern States Office 
Stevens and 
Sylvia Mendez 
to recommend 
meeting 
place. 






















Note: These meetings, like the 
first with RMOGA, will lay out 
what we are trying to do. The 
meetings are not mandatory, but 
are highly encouraged to ensure 
that you hear from BLM 
customers. The BLM Steering 
Committee Members’ job is to 
make the meetings happen, but 
he/she does not conduct the 
meeting unless the local BLM 
office requests it. It is 
anticipated that another meeting 
in these same locations may be 
required in order for BLM to 
come up with recommendations and 
rationale to submit to the 
Bonding Committee for their 
final deliberations and a white 
paper, laying out options for 
the Director and the Secretary. 











Local BLM leads will be 
responsible to pull 
together the results of the 
meetings in 15 above, and 
report back to the Bonding 
Committee representative 
for that particular state. 

















7 











Bonding 
Steering 
Committee 


17. Committee meets to finalize 

white paper and 
recommendations to 
Assistant Director, 
Director and Secretary. 
The final products will be: 
1. Empirical data to show 
past problems with bonding 
and potential liability. 







































2. Recommendations on the 
need to raise the minimum 
bonding amounts. 


3. Recommendations on the 
types of bonding 
instruments that should 
continue to be used. 


4. Recommendations on 
alternatives to bonding or 
measures that will 
supplement the bonding 
process as we know 2 
today. For example, a 
conservation fund that will 
eliminate taxpayer 
liability. 


5. Quick fixes that can be 
done by changing policy. 
These are mostly internal 
procedural actions or 
tracking systems to provide 
BLM immediate information 
on potential liability 
problems. 


6. Draft wording for 
regulations that will have 
to be done in order to take 
care of recommendations in 
2,3,and 4 above. 






7. Onshore Order No. 1 
wording that will recognize 
other surface management 
agencies input on 
distribution of money when 
bonds are attached. 


18. Recommendations shared with | Anderson and 
key customers. Lemm 





















1 - FEDERAL DOLLARS SPENT TO PLUG AND 
FY88 TO PRESENT 11/30/94 

CONTRACT LOCATION WELLS IYPE DEPTH. FT. SPUD/LAST 
YA-51-CT8-240066 DICKINSON 1 Olt 86,389 1967/1988 
1422-N661-C3-3027 BAKERSFIELD BUNKER HAZ-MAT CLEAN UP N/A 
1422-E950-C2-0026 GREAT FALLS 1 4,116 
1422-N651-C2-2070 VERNAL 1 OIL 7,000 1962/DRY 
1422-N661-C2-2076 WORLAND 8 OIL 700 

REQUISITION (CSO) WHITE RIVER 2 4,000/T OMBSTONE 
1422-N651-C2-2091 ROCK SPRINGS 1 O&G 3,490 1922/7 
1422-N661-C2-2094 FARMINGTON 3 6,200 

ATU#12 (NMSO) FARMINGTON 1 6,000 

K910C20066 ROCK SPRINGS (KRA) 2 OIL 350 UNKNOWN 

RAWLINS 3 

1422-N651-C3-2043 BAKERSFIELD 6 (BUNKER) 1,400 

1422-N651-C3-3027 BAKERSFIELD BUNKER SURFACE REHAB N/A 
1422-C950-C3-0007 G. JUNCTION 1 TOMBSTONE 

1422-E950-C3-0030 GREAT FALLS 1 OIL 2,729 1055/1993 
1422-E950-C3-0031 GREAT FALLS 1 OIL 2,770 : 1941/1993 
1422-N651-C2-2059 MILES CITY \= DRY 2,484 1969/NA 
1422-E950-C3-0022 DICKINSON 1 OIL 9,700 1980/1993 
CORDELIA TYNER (NMSO) TULSA 3 6,000 

F at 


TABLE 


ABANDON WELLS 


COST, # PROFILE BOND - AMOUNT 


476,279 M&P 


79,000 IND. 
17,373 
7,000 
123,482 
60,400 
10,000 
75,000 


160,000 


23,375 IND. 
23,497 IND. 
124,467 IND. 
22,573 M&P 


18,660 


YES - 5,000-INSUFFICIENT 


NO 


NO - PREVIOUSLY UTILIZED 


NO - BANKRUPT 


NO 


NO 


NO 


NO 


NO 


eeecoercoceocooasesorsseeee 


YES - 19,500 FED & 10,000 STATE 


YES - 19,500 FED & 10,000 STATE 


NO - P&A IN 63 -- BOND RELEASED 


VES - 25,000 
YES - INSUFFICIENT 
NO . 


YES - 25,000 


NO 


a 


TABLE 1 - FEDERAL DOLLARS SPENT TO PLUG AND ABANDON WELLS 
FY88 TO PRESENT (CONT.) 


FY CONTRACT LOCATION WELLS TYPE DEPTH FT SPUD/LAST COST, $ PROFILE BOND/AMOUNT 
1422-N651-C3-2087 RAWLINGS 3 OIL 1,700 2/1985 25,166 IND.  NO- 6,000 ALLOCATE BIA 
CASPER (BRA) = 1 OIL 4,500 NO 
RAWLINGS 1 GAS 4,768 1948/7 24,397 IND. NO 
CASPER 1 23,900 
1994 CASPER (NRA) 1 Olt 1,200 NO 
K910C40049 ROCK SPRINGS 1 0&G _—6, 700 1964 20,300 NO 
RAWLINGS 3 ? 60 ? 300 NO 
1422-N651-C4-2027 VIRGIN, UTAH =. 26 OIL 700 PRE-1910 92,000 M&P NO- PATENTED LANDS PRE-1920 
J910-C4-0029 (USTO) VIRGIN, UTAH = 26 SURFACE REHAB N/A 25,000 M&P NO- PATENTED LANDS PRE-1920 
1422-N651-C4-2061 BAKERSFIELD 2 (SNOW) 3,160 44,193 YES - 9,400 
1422-N651-C3-3027 BAKERSFIELD ROGERS HAZ-MAT CLEAN UP NIA 27,400 NO 
SHIPROCK (NMSO) FARMINGTON 5 6,000 22,830 NO 
1995  1422-N651-C4-2095 LEWISTOWN 10 OIL 2,800 1930's/1989 186,340 IND. NO 
1422-N651-C4-2086 MILES CITY 1 DRY 4,370 1967/NA 73,163 M&P NO 
50-24H8-4-0027 MILWAUKEE (F.S.) 9 < 1,000 61,530 NO - 11,530 F.S. FUNDS 
1422-N651-C3-3027 BAKERSFIELD 2 SNOW SURFACE REHAB N/A 65,000 NO 
TOTAL = 132 $2,105,595 494,500 


LA Sf 


~|—3 


L - 8 ES (0 * EL i) -1- 
ORPHAN WELL WELL SPUD WELL LAST CURRENT OPERATOR BOND 
STATE BASIN IDENTIFICATION TYPE PATE DEPTH PROD. CONDITION PROFILE ADEQUACY 
CA KERN STRODE 1-P OIL 1981 1,634 1986 SHUT-IN INDEPEN. NO BOND - OPERATOR BANKRUPT 
CA KERN STRODE 2 OIL 1951 3,330 1986 SHUT-IN INDEPEN. NO BOND - OPERATOR BANKRUPT 
CA KERN STRODE 4 OIL 1952 1,710 1986 SHUT-IN INDEPEN. No BOND - OPERATOR BANKRUPT 
CA -—KERN’ «STRODE 5 OIL 1952 2,071 1986 SHUT-IN INDEPEN. NO BOND - OPERATOR BANKRUPT 
CA KERN FED.8-2 OIL 1980 3,120 1986 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
OPERATOR BANKRUPT 
CA KERN FED.8-7 OIL 1973 3,209 1986 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
| OPERATOR BANKRUPT 
CA KERN FED.8-8 OIL 1983 2,965 1986 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
OPERATOR BANKRUPT 
CA LA 165-1 OIL 1970 2,818 1988 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
CA LA 165-2 OIL 1971 2,850 1988 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
CA LA 165-3 OIL 1971 3,485 1988 SHUT-IN INDEPEN. $10,000 INSUFFICIENT 
COLO PRITT LOVETTE #1 DGA 4/36 2,790 N/A SHUT-IN MOM /POP ACQUIRED LAND - NO BOND; 
; PENDING COGCC FUNDING 
PENN APPAl. 100 UNNAMED OIL  PRE-40 2,000’ ? SHUT-IN UNKNOWN NONE AVAILABLE 
IN ALLEGHENY N.F. | 
PENN “ " 1 WELL IN GAS 1958 600° ? SHUT-IN INDEPEN. $5,000 - CIRCUMSTANCES MAKE 
COE PROJECT CLAIMING BOND QUESTIONABLE 
OHIO * = 6 UNNAMED WELLS GAS  PRE-50 2,500" ? SHUT-IN UNKNOWN NONE AVAILABLE 
IN CUYAHOGA NRA 
~ 


Pin 


4 
—_ 
~ Oo e -2- 
ORPHAN WELL — WELL SPUD WELL LAST CURRENT OPERATOR BOND 
STATE BASIN IDENTIFICATION TYPE DATE DEPTH PROD. CONDITION PROFILE 
OHIO " " 100+ IN o06G 1880 600-4,000 ? VARIES INDEPEN/ NO COMPREHENSIVE INVENTORY 
WAYNE N.F. -1980 MoM/ POPS TO PROVIDE RELIABLE 
TOTAL 
MONT K-S ANDRUS FED#1 OIL 1926 1670 PGA ~°59? MOM/ POP NONE - AGE 
MONT K-S ANDRUS FED#2 OIL 1927 1654 PGA +’59? MOM/ POP NONE - AGE 
MONT CUTBANK 73 WELLS IN OIL INDEPEN. | 50,000 INSUFF 
TWO MEDICINE UNIT 
MONT CUTBANK 26 WELLS IN OIL INDEPEN. 50,000 INSUFF 
CITIES OIL UNIT 
ee eee errr erry tee oa ee 
NM SAN JUAN 13 ATU OIL 1961 5,215 1971 WAS LEAKING INDEPEN. NONE 
NM  _—s SAN -JUAN 8 ATU INJ | 1961 5,317 1970 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 9 ATU OIL 1961 5,390 1971 SsHUT-IN INDEPEN. NONE 
NM SAN JUAN 2 ATU OIL 1961 5,556 1971 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 3 ATU INJ 1961 5,647 1974 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 1 ATU INJ 1960 5,456 1974 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 4 ATU OIL 1961 5,568 1974 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 5 ATU OIL 1961 5,330 1962 WAS LEAKING INDEPEN. NONE 
NM SAN JUAN 6 ATU OIL 1961 5,274 1974 SHUT-IN INDEPEN. NONE 
NM SAN JUAN 15 CTU OIL . 1960 5,603 N/A SHUT-IN INDEPEN. NONE 
NM SAN JUAN 17 CTU OIL 1960 5,650 N/A SHUT-IN INDEPEN. NONE 


NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
OKLA 

- OKLA 
OKLA 

OKLA 

OKLA 


TEXAS 


SAN 
SAN 
SAN 
SAN 
SAN 
SAN 
SAN 
SAN 
SAN 
SAN 
SAN 


SAN 


ORPHAN WELL 
STATE BASIN JDENTIFICATION 


JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 
JUAN 


JUAN 


ROSWELL 


CANTON 


RED 


R. 


RED R. 


RED R. 


CANTON 


20 CTU 


16 CTU 


19 CTU 
21 CTU 
18 CTU 


22 CTU 


WELL 
TYPE 


OIL 
OIL 
INJ 
INJ 
INJ 


INJ 


2-20 NAVAJO INJ 


22-31 NAVAJO OIL 


31-31 NAVAJO OIL 


1-20 NAVAJO OIL 


7 ATU 

1 CTU 
KEYS 1 
1-21 RAB. 
1 GUTHRIE 
2 GUTHRIE 
3 GUTHRIE 
4 CGA 


3 FORREST 


OIL 


OIL 


OIL 


GAS 


OIL 


OIL 


OIL 


OIL 


OIL 


SPUD 
DATE 


1960 
1960 
1960 
1960 
1960 
1960 
1963 
1977 
1980 
1963 
1961 
1961 
? 

1968 
1926 
1926 
1926 
1983 


1987 


XIS 


WELL 


G 


LAST 


S_(ORPHA 


CURRENT 


DEPTH PROD, CONDITION 


5,623 
§,623 
5,660 
5,768 
5,724 
5,734 
6,900 
7,252 
7,248 
7,250 
5,331 
5,205 
? 

8,950 
1,637 
1,641 
1,722 
9,917 


1,675 


1974 
1974 
1973 


1964 


1964 
1967 
1976 
1981 
1981 
1981 
1970 
1964 
? 

2/91 
1978 
1978 
1978 
? 


3/94 


a; * PENDING NEW MEXICO OIL CONSERVATION DIVISION FUND 


~2. 
es 


SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
LEAKING 
SHUT-IN 
SHUT-IN 


SHUT-IN 


WATER 


WAS LEAKING 


SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 
SHUT-IN 


SHUT-IN 


LLS* 


OPERATOR 
PROFILE 


INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 
MAJOR 

INDEPEN. 
INDEPEN. 
INDEPEN. 
INDEPEN. 


INDEPEN. 


BOND 
ADEQUACY 


NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

$15,000 INADEQUATE 
$15,000 INADEQUATE 
$15,000 INADEQUATE 
$15,000 INADEQUATE 
NONE* 

NONE* 

NONE* 

NONE 

NONE 

NONE 

NONE 

NONE 


NONE 
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ORPHAN WELL WELL SPUD WELL LAST CURRENT OPERATOR BOND 

STATE BASIN IDENTIFICATION TYPE DATE DEPTH PROD, CONDITION PROFILE 
UTAH CISCO UTAH FED 2 D&A 1955 7,890 N/A PLUG BACK INDEPEN. NO - AGE 
UTAH CISCO FED. 14-18 OIL 1979 4,100 SHUT-IN INDEPEN. NO 
UTAH CISCO KEAS FED 2 OIL 1965 1,690 N/A SHUT-IN MOM/ POP 5,000 - INSUFFICIENT 
UTAH CISCO KEAS FED 3A OIL 1965 1,715 ? SHUT-IN : MOM/ POP 5,000 - INSUFFICIENT 
UTAH CISCO KEAS FED NO.8 OIL 1983 1,800 N/A SHUT-IN MOM / POP 5,000 - INSUFFICIENT 
UTAH DESERT LAB FED 17-10 DRY 1983 7,132 N/A PLUG BACK MOM/POP . 10,000 - INSUFFICIENT 
UTAH DESERT KIRBY FED19-3 D&A 1985 3,250 N/A NEEDS REHAB INDEPEN. D/A 150,000; LORT ‘BANKRUPT 
UTAH DESERT ROCK. FED22-1 DRY 1985 2,313 N/A SHUT-IN MOM / POP 5,000 - INSUFFICIENT 
UTAH MYTON PAN AM FED #6 OIL 1964 5,950 1965 PGA(’65) LEAKING MAJOR NO LONGER EXISTS 
TOTAL ROUNDED = 350 
* ORPHAN WELL - Any well without a responsible party- 


This includes wells that may or may not be capable of production; may OF may not have bonds; and bonds, if 
present, may or may not be sufficient to cover all plugging and reclamation costs. 


It encompasses all split estate, surface or mineral estate ownership situations where the responsibility rests 
with the Federal government, {including Indian minerals or surface. 


Typical Industry Plugging and Reclamation Costs for Orphaned Wells* 
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*Based on telephone survey conducted during the week of October 10, 1994. 
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Types of Bonds at BLM Offices 
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Categorization of Wells on Federal Lands* 





*Source: BLM AIRS Database 10/94. 
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(TY) NOTE: Large Independents = Independent companies producing more than 2,000 B/D 
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1991 Production Data 
Breakout by State and Operator Category* 
(States with lands having BLM jurisdiction shown in shade) 


oe ren ee 
Integrated Production Large Independent Midsize Independent Small Independent Total Production 
(BBLs) Production (BBLs) Production (BBLs) Production (BBLs) (BBLs) 
eae eel! | Se hag ol T 0% |__90,871 |_ 81.8% | 70,132 [18.1%] Ba 
596,327,288 | 98.4% if eat eau | eos: ceed 0 geo 9,625,128 | 1.6% | 605,952,416 | 










910,770 | 17.1% | 505,966 | 9.5% | __428,412 805% | _ 3.478,711 | 65.3% | 5,323,889 | 
i 686,088 oa [63.504 126 (275% | 231,131,557 | 
—~43:220,225 | 86.6% | ___163,130 | 1.07% | 4823 | 0.03% | 1,883,717 | 123% | 15,271,895 | 
3,605,509 | 949% | | 0% o{. 0% | 190,396 | 50% | _3.795,905 | 

4,073,256 sion | core [ao [ons | asmoos | eee [saan | | 
——sraase | 2288) — ing | ode | aon [osm | sess ot.te | ___ stor 
pears [1.8m | a2ase3 | 4om | 164507 | 128 12,481,899 | 92.4% | ‘13,515,779 | 
ane ae Sos [ aor [are | ans ston | __ oer 
143,723,329 | 81.6% | 1,365,141 | 0.8% | __2,734,125 15% [28,212,070 | 16.0% | 176,034,665 | 
[1222975 | 883% | | 0% | 68,897 | 49% | 92,872 | _ 6.7% | 1,384,744 


is | ere mae] eabaos | ire 9627s 13 [1005527 | 18 
fo [8.687.054 | 62.3% [1.108.958 | 7.9% _ 501,860 |_3.6% | _ 3,634,710 | 26.1% | _13,932,582 
—2eerer {enon | 2.36009 | 4am [33682 [om | 29485 + 1158 
—saamsso [Tae |_narosa1 | Sore | oso.219 | 19% | 7.305008) 
een | ams |e | ta 2 |e ae 
da 39,941 apa tiaiisogey [99436 on Lolly ow] {11s azuic 
955,879,453 | 09.5% | 14,606,806 | 4.0% | _ 2,378,487 
jt 8,306,163 Sram | 402.a3 | 32% | 10050 | 007% | 5.673.243 
Wyoming 33,841,871 nem | 989.617 | 2.0% | _ 414,660 [09% | 11,382,302 
48.370,460 | 3.0% | 10,241,270 | 0.6% | 291,662,709 | 
FTOTAL (BLM) | _1,016,962,378 | 81.0% | _ 33,763,654 | 2.7 % 197,556,492 


*Restricted to data from the DOE TORIS database, which represents 65% of total U.S. production. 
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Midsize Independents = Independents producing less than 2,000 B/D but greater than approximately 75 B/U! SW 
Small Independents = Independents producing less than 75 B/D 


Estimated Orphan Wells 
Wells Not Producing, Idle without State Approval, and Owner Unknown or Insolvent 
(States with lands having BLM jurisdiction shown in shade) 
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*No breakdown as to type of well is available for orphaned wells. 






Source: Interstate Oil and Gas Compact Commission, A Study of Idle Oil and Gas Wells in the United States, 


December 1992, California data - Western States Petroleum Association, October 3, 1994. 
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| Estimated Idle Wells!” in the U.S. 








% (States with lands having BLM jurisdiction shown in shade) 
eee (Gasper Injection ; Total | 
% Number , % Number | 
82 | 95 | 5 1817 
4) 1} 43 a 
Fnac Cn a © a 
NO DATA 
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*Breakdown between oil and gas wells not reported by state; distribution based on the number of producing 
oil and gas wells im the state. Injection well esumates based on fraction in those states reporting breakdown. 


Source: Interstate Oil and Gas Compact Commission, A Study of Idle Oil and Gas Wells in the United 
States, December 1992. 
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I The IOGCC defines an idle well as: (1) A well that has been drilled since a state's regulatory program was established, is not producing or 
injecting, and has received state approval to remain idle (sometimes known as temporary abandonment); (2) a well that has been drilled since 
regulation, is not producing or injecting and has not received state approval to remain idle, and for which the operator is known and solvent: and 
(3) a well that has been drilled since regulation, is n0t producing or injecting. has not received state approval to remain idle, and for which the 
operator is unknown oF is not solvent (also known as orphaned wells). 
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Categorization of Wells on Federal Lands 
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Types of Bonds at BLM Offices 
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Wells Plugged and Abandoned by BLM 
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Source - BLM Denver Service Center & Individual State Offices 


oa sa aes 





GCL 


Wells Plugged and Abandoned by BLM Per Year 
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Number of Wells 





1988 1992 1993 1994 1995 
to date 


Fiscal Year 


Source: BLM USO Minerals, 11/94. 
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Cash Equivalent (Cashier's Simple for customer Co acquire. Indefinite 
Check, Certified Check, No fees to customer. 
Honey Order) Primary Disadvantege! Loss of 
availability of funds 
to customer. 


Certificates of Deposit Easy to pledge. May be 3 mos. 
Easy for benk to create. ta 30 years. 

If under $100,000, there is 

guaranteed principel, fixed 
rate, and fixed maturity date. 
Primary Disadvantegs: Penalty 
fe imposed on amount of the 

principal withdrawn prior 

to the maturity date. 


Letters of Oredit Minimal out-of-pockat expense May be 3 mos. 
to customer. to 30 years. 
Primary Digadventege: May require 
gore administrative procedures 
to maintain end/or collect. 


Treasury Securities 1f customer already has a Treasury May be 3 mos. 
(T-Notes, T-Bonds) security in place, simple to to 30 years. 
pledge. If under ¢100,000, there 
in guaranteed principal, fixed rate 
and fixed naturity date. 
Primary Disadvanteges. Procedures 
to obtain and cash are cumbersome 
and require extensive paperwork. 


Please note that upon release of the personal bonding Instruments shown above, 
the United States has lost any opportunity to attach funds upon finding a 
problem on the lease which occurred during the orlginal period of ability. 

By contrast, bonding companies and other Insurance companies remain liable 
for problems which occurred during the original period of Ilablility, where BLM 
has terminated only the “period of Wability” of a non-personal bond. 


ae 


Easiest form to collect 
ag it is deposited to . 
BLM suspense account 


upon receipt. 


Not difficult as long 
as BLN can prove 
authorization to cash 
(BLM must write bank 6 
request funds). 


Rot difficult as long 
as BLM can prove 
authorization to cash 
(BLM must write bank & 
request funds). 


Host difficult to cash: 
Security mist be sold 
on open market, with 
cash proceeds going to 
BIM; {f aecurity 1e 
sold for less than 
face amount of bond, 
bond is not secured. 





LIABILITY FOR END OF LEASE OBLIGATIONS (PLUGGING. AND 
ABANDONMENT), AND UNPAID ROYALTY. (12-8-94) 


“We have asked the Department of Interior Solicitor’s office for 
background information on several issues in which that office 
believes rulemaking may be in order to clarify what parties bear 
liabilities for certain lease obligations. They are: 1) whether an 
interest holder’s obligations is joint and several with all others 
holding similar interests, 2) or whether they are limited to the 
extent of ones’s interest in a lease, and 3) what obligations are 
owed by operating rights owners or record title owners who have 
transferred all operating rights? F 


Also, BIM regulations have been interpreted differently by various 
BLM States. So, at a minimum they must be clarified for 
consistency of field operations and to let those who have interests 
in oil and gas operations know what is expected by the United 
States. 


BIM has a different responsibility in the bonding/unfunded 
liability arena than the Minerals Management Service. BLM covers 
plugging and abandonment, including site reclamation, compensation 
for drainage and other lease performance obligations. MMS is 
responsible for unpaid and underpaid royalties. Only one bond is 
submitted, to BLM, and either agency may demand payments from the 
bond through BLM. 


PLUGGING AND _ABANDO -BLM 


One legal opinion is that the lessee (holder of the record title), 
by virtue of its direct contractual relationship with the federal 
government, bears the ultimate legal responsibility and thus, 

jability for the activities on the leased - area. Lessees_ are 


1 

responsible for their contractors’ and subcontractors’ compliance 
with the terms of permits, plans, leases, laws and regulations, 
according to Onshore Order #1. The lessee is not relieved of those 
responsibilities by transferring operating rights to another. See 
the definition of "transfer" in 43 CFR 3100.0-5(e) which states 
that a sublease "does not extinguish a lessee’s obligation to 
fulfill the covenants of a lease." Such a result is consistent 
with the common law on subleases. On the other hand, 30 U.S.C. 
187a and 43 CFR 3106.7-2 may be read to suggest that the record 


title owner’s responsibilities continue only until the sublease is 
approved. Rulemaking 0 clarify that point certainly seems 


desirable. 


For drainage, at least some in the Oil and Gas Industry suggest 
that “operating rights" owners often have greater economic 
interests and authority to perform obligations on the lease 
premises than "record title" owners who have divested themselves of 
all operating rights. A “record title" owner which has transferred 
all operating rights to others would not have the right to drill an 
offset well to protect the United States against drainage. 


E-2" 


UNPAID ROYALTIES--MMS 


very shortly, the MMS will issue proposed regulations that will 


address who is liable for unpaid royalties. The rule will: 


1. Establish royalty payment liability among record title and 
operating rights owners. 


2. Limit ultimate royalty liability to the percentage ofa 
production in a month that equals the percentage of ownership 
on the lease. Responsibilities for royalties may exceed a 

party’s percentage of ownership in a lease if they take 


production in excess of the percentage of their ownership in 
the lease. 


oye Reinforce that record title and operating rights owners are 
not liable for royalties for the percentage of interest they 
assign that accrues on or after the effective date of the 
assignment (known as timeline liability). It will state that 

the party receiving the assignment of all or part of record 
title or operating rights is not liable for royalties for the 


percentage of interest assigned to them that accrued prior to 
the effective date of the assignment. 5 


4. Exceptions to timeline lability can occur if 
assignors/assignees agree to remain liable after assignment or 
if the record title ownership resulting in a joint and several 
liability. 


It is anticipated that the comments received on the MMS rulemaking 
will be shared with the Bonding/Unfunded Liability Steering 


Committee, with the intent of having the committee make substantive 
recommendations to the Director MMS. 
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BONDING/UNFUNDED LIABILITY PROJECT 
IDEAS/ALTERNATIVES 
December 8, 1994 


ALTERNATIVE NO. {ESS CONSERVATION EUND 


Establish a conservation fund in lieu of requiring lessees/operators filing bonds. Currently, lessee(s) 
and operators obtain bond coverage through surety companies in which premiums are paid annually 
at a cost of up to 10% of bond coverage to cover their liabilities. At this time, it is estimated.that 
the industry pays from $6,000,000 to $12,000,000 to bonding and insurance companies for 
premiums. Instead of having the oil and gas companies obtaining coverage from the sureties, the . 
Federal government could require that these same premiums be paid to the Federal government into , 
a Oil and Gas Conservation Fund.. The monies would be deposited in an interest-bearing account, 

and the money would be used to cover liabilities on Federal leases. An operator would still be held 
accountable and liable for any costs beyond that paid into the fund in any given year. That is, fund 
monies would not be used unless the responsible party has been judged to be insolvent. 


coh hte 


ALTERNATIVE N : N PENDED W 


In Canada, no bond coverage is required; however, first time permittee (operators) are required to 
pay a $10,000 non-refundable fee that goes into an orphan well fund. Current operators are levied 
a $60 per well fee on a yearly basis. This fee changes every year based on the amount of money 
needed to plug and abandon wells. The levy is based on wells that are suspended. The definition 
of suspended can either mean shut-in or temporarily abandoned and is a well that has not produced 
within two years. In addition, operators are required to be insured against blowouts. This rule was 
put into effect in July, 1993. 


ALTERNATIVE N : AN WS FOR DISTRIBUTION FROYALT! 


Amend the Federal Land Policy and Management Act allow for the distribution of asmall 
percentage of the royalties currently being paid into a reclamation/restoration/orphan well fund. 

This may leave the impression that the Federal Government is “covering” the industries liabilities 
with funds that could be expended for other beneficial uses. The industry would still be required to - 
maintain some form of bonding. 


ALTERNATIVE NO. 4 - Mi EVY_OR TAX ON PROD ION 


No bond coverage is required in the State of Kansas because there is a mill levy on oil and gas 
production where the funds are deposited into a plugging fund that contains on an average $ 
400,000 per year. Also, no bond coverage is required in the State of Louisiana; however, they 
have developed some new regulations and guidelines associated with establishing a plugging fund 
(site restoration fund) that would receive monies from a new tax on oil and gas production. The 
State of Michigan requires bonding but under Senate Bill No. 403, it established an Act levying a 
specific tax to be known as the severance tax upon all producers in addition to bonding. Two (2) 
percent of the revenue received during each fiscal year but not less that $1 ,000,000 would be 
credited to the orphan well fund created in the Orphan Well Fund Act. However, the State of 
Michigan still requires bond coverage, as does most other States. In addition, a very similar 
approach would be a dollar amount contribution based on hydrocarbon production, with a minimum 
payment for any operator with production less than an established minimum. Ultimately, operators 
producing greater amounts of oil would not be required to contribute to this fund unless they begin 
to fall below the required minimum. 


The problem throughout some of these States is that when the fund increases, the individual State ay 4 
a 


Legislature transfers a percentage of these funds in their General Funds for other uses. 


ALTERNATIVE NO.5 - BONDING BASED ON WELL DEPTH/NUMBER OF WELLS 


Establishing bonding based on well depth and number of wells is another alternative with a 
maximum amount of bond coverage not to exceed $400,000. The following is an example of how 
this is being proposed in the State Of Michigan: : 





1. Individual Well Bond: 
Less than 2,000 feet $ 15,000 per well 


2,001-4,000 feet $ 20,000 per well 
4,001-7,500 feet $ 25,000 per well 
More than 7,500 feet § 35,000 per well 


2. Blanket Bond(all wells) . 
Less than 2,000 feet $ 150,000 | 


2,001-4,000 feet $ 200,000 
4,001-7,500 feet $ 250,000 
More than 7,500 feet $ 350,000 


ALTERNATIVE NO. 6 - FINANCIAL RESPONSIBILITY FOR BONDING 


Establish bond coverage based on the compliance history, years. of operations, and financial 
assurance for plugging and abandonment. This alternative is very similar to that which is being 
used by the EPA. The amount of bond coverage would be based on a percentage of the 
outstanding liabilities on the oil and gas operations, including water injection wells. 























ALTERNATIVE NO. 7 - CHAN IN CURRENT BONDING AMOUNT 





Currently, operators are required to have either a lessee’s bond in the amount of $10,000, 
statewide bond in the amount of $25,000, or a nationwide bond in the amount of $ 150,000 to 
operate on Federal lands. This proposed alternative would change the amount of bond coverage 
necessary to conduct operations after a total review of all the orphan wells is completed and the 
appropriate bond coverage determined. Changes in bond coverage may also vary by operator 
based on the wells that are determined to be a liability. 


ALTERNATIVE_N - SINKIN ND APPROA 


This would be very similar to an individual escrow or trust fund. This recommendation was made 
by the American Petroleum Institute (API) to MMS as part of the NPR comments and suggestions. 
A fund would be established to commit income over the life of a well specifically to plug and 
abandon wells. This fund would include the estimated cost for plugging and abandoning all 
properties (100 percent) and the obligation to pay would cease when funds equalled plugging and 
abandonment costs. This is very similar to a new proposed rulemaking that the MMS will be 
putting out for public comment. The MMS also has an “exempt list” that identifies operators that 
are financially stable (similar to self insurance) that would not be required to have such an account 
because of their financial stability. This would not, however, work for wells that never produce. 


ALTERNATIVE NO. 9- FUND BASED ON OPERATOR PRODUCTION/REDUCED STATE ROYALTY 


Contribution is based on hydrocarbon production on a three tier approach such as: $0.03 for the 
first 300,000 barrels or its gas equivalent, $0.015 for the balance of production up to 500,000 
barrels of oil or its gas equivalence, and zero contribution for production beyond 500,000 or the 
- gas equivalent. Minimum payment of any operator with production less that 300,000 of oil or its 
equivalent will be $5,000 per annum. The United States matches the “Fund” with reduced 
royalties to the states not to exceed 2.5%. That is, rather than receiving about 50% of royalties 
paid, the states would receive no less than 48.5%. The State Governments would share in the 
access to the fund. The fund would cover liabilities for plugging and abandonment of orphan wells. 
Active operators will still be responsible for any liabilities arising from their operations. 
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Memorandum. 
To: State Director ( 930) ; 
¥rom:. Assistant. ‘District Manager, Fluid. Minerals, Milwaukee 


Subject: —s Instruction Memorandum No. 95-58; Government Liability  ~ 
- foxr.Oxrphan Wells. . 


In response to the subject memorandum dated January 4, 1995, 
attached is a listing of la wells within the 8 active oil .& gas 
States administered by Milwaukee District. Except for the 
single weli located at. the a abataree River Lake Project, all. wells 
on the iist are withont any form of Federal bond to offset 
projected abandonment costs. The Bhenango well was Grilled under 
the authority of expired Federal lease. PA. BLMA-039926 and we may be 
able to claim a 95,000 lease bond that was once held by the former 
operator of the. well, the Shenango Gas Company. All of the wells on 

. the list are believed to be either unplugged or improperly plugged 

' and leaking. The source of funds to plug these wells is uncertain. 
Potential funding sources include the BLM, the respective surface 
managing agencies, and/or the respective State governments. 


The listing of. wells within the Wayne National Forest (wire) was 
developed through an "in-house" search of the Milwaukee District's 
zivate red lease files. If there was evidence in the file 
were drilled: on the lease, are not being 
Seeanton by the current operator, and there is no indication that . 
sald well(s) were plugged, we have assumed that an orphan, well(e) 
exists. Thus, our preliminary inventory is for a minority 
percentage of total Federal mingsral interest in the WNF as it does 
not' inelude orphan wells: that may exiet on urnleased Federal 
minerals or Federally leased minerals that ara not yet developed. 
The reported numbers for the. Allegheny National Yorest were 
‘provided directly by the Forest Service. For both the Wayne ané the 
Allegheny, National Forests, the ‘report ag tes aze to be 
recognize = ig__subjec >. revision as better inventory . 
: HOFmMmaAL Ac Ww es seen = aG ona 
en our Oxper: ance wit type an 
gae Ravélopment in bota Forests, we are certain Senate Sei “number ‘of 
Preuae wells provided | here is overly conservative. 



















If you have any aueetsone, planne poaeact. Loc eee at 414-297-4423. 
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MILWAUKEE DISTRICT ORPHAN WELL SUMMARY AS OF 1/24/05 _ 
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United States Forest Region 1 Federal Building 
Department of Service P.O. Box 7669 
Agriculture Missoula. MT 59807 
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File Code: 2820 


Dates January 20, 1995 
BLM-Bonding Initiative 
CA-920 
2600 Cottage Way 
Sacramento, CA 95825-1889 


Dear Bonding Tean, 


The following are our comments on the bonding and liability alternatives 
presented in your December 9, 1995 letter. 


Region One's chief concern je that any bonding procedure change allows the 
Federal agencies to ensure that the lands they manage where drilling occurs 
will be adequately protected and reclaimed for other uses. The first criteria 
on the “Format for Analyzing Alternatives" should be "Does it protect the land 
in the future and reclaim the current liabilities?" 


The comments also stem from a belief that you can’t sit down at the poker table 
unless you have enough money to make the minimum wager. Minimum wager in this 
case is defined as the amount needed to drill, plug, and reclaim a well, 


Liability issue for existing orphan wells - Alternative 3 would be the 
preferred alternative with some modification. It would make the money 
available to get the job done. It would be a minimal cost to the industry. 
And relative to the Federal Budget it would be a minimal cost to the American 
people and the Federal government. The proposal, while the Federal Government 
may be “covering” industrial liabilities, should be changed so that any 
responsible party, either the operator, principal in the company, cr lease 
holder, can’t get another lease or Application to Drill approved until all 
outstanding responsibilities are paid. Thia would require the Pederal 
Covernment to keep an up-to-date liet of problem people and companies. Another 
possible benefit is that money could be made available to fix probleme that 
occur 10 to 15 years later on wells that were plugged and abandoned according 
to their plans of operations. 


Bonding - The American public or other operators shouldn‘t be responsible for 
the defaults of a few. A modified combination of Alternative 5 and 6 should 
minimize risk of future defaults. Bond amounts should be based on well depth 
and number of wells with the ability. to increase the amount if the well is ina 
difficult/expensive reclamacion area. Many of the current problems came about 
when an operator shuts-in wells and then later goes bankrupt. A procedure 
should be put in place to review the bond amount at the time a well is 

shut-in. ‘The bond would be increased if necessary to cover the full cost of 
plugging and reclamation at current prices based on the operators compliance 
history, years of operation, and Financial situation. The same eriteria shauld 
be used to reevaluate bond amounts at the time lease operations are 
transferred. 


(Fite Vault. ee 


William BE. Damon, Jr. 
Acting Director Minerals 
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To: BLM-Bonding Initiative 
Fax 916-979-2867 


From: Moab District Office, Utah 
Subject: Comments on Review of Bonding and Liability Alternatives 


Alternatives No. 1, 2, 3, 4 and 9 - 
All of these alternatives increase the financial burden on all 
companies, most of whom are already promptly plugging depleted 
wells. We should attempt to make operators responsible for 
their own specific wells. 


Alternative No. 6 - ; 
By the time an operator establishes a pocr compliance history, 
it is too late to attempt to increase honding. 


Alternative No. 7 - 
No. As inflation decreases bond value, we will eventually end 
up with the same situation we have now. 


Alternative No. 8 - 
This has petential, but a lot of questions remain: 


- If an exempt operator sells a mature well to a non-exempt 
operator, then no bond exists for that well and it is too late 
in the well’s life to recoup the plugging costs. 





- Can the money generated for a specific well be used only on 
that well? Occasionally downhole problems wiil he encountered 
and a well will cost five-times as mgcrh “co torte “as 
anticipated. From what fund will the additional money come? 


- When it is time for a well to be plugged, will the money 
from the fund be returned to the operator to plug the well, or 
will BLM have to attach the funds and ecntract out the 
plugging? 


- Since the plugging fund would be generated early in a well's 
life, but the actual Plugging may not occur for 30+ years, 
inflation should be taken into acccunt in determining plugging 
and abandonment costs. 


- After determining future Plugging and abandonment costs for 
a well, an additional fee (+/- 10% in excess of P&A costs) 
should be collected in a general fund to compensate for welis 
that are not covered or are under-covered. This is 
essentially a combination of alternative no. 8 and one of the 
first four alternatives. 


Bonding and liability are troubling issues that field offices must 
deal with on a daily basis. Thank you for your efforts toward 
improving this situation. Goad Luck! 
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January 20, 1995 


Memorandum 

To: Co-Chairs, Bureau Performance Review--Bonding/Unfunded Liability Initiative 
From: Acting Area Manager, Great Falls Resource Area 

Subject: Review of Bonding and Liability Alternatives 


Thank you for the opportunity to review and comment on your December 9, 1994, memorandum concerning 
the above subject. Our comments and suggestions related to the ideas/alternatives on pages 29 and 30 are 
stated below: 


Conservation Fund 





Advantages: Money would be readily available if needed. 


Disadvantages: Administering the fund, keeping the money for its’ intended purpose, fund 
cap, etc. 


Cost to Industry to Implement: N/A - Their money would be sent to the government rather 
than to the surety companies. 


Cost to Government to Implement: More expensive since we would be handling the monies 
previously handled by the surety companies. 


Legislation to Implement? Unknown; however, it appears we would be in direct 
competition with the insurance companies. 


Levy on Suspended Wells 


Advantages: Money would be readily available if needed. Those operators most likely to go 
bankrupt would be paying the most into the fund. Provides an incentive for 
operators to put wells on-line or to plug and abandon wells if they are not 


useful. 


Disadvantages: $10,000 non-refundable fee could be too high for many of our operators. 
Yearly fee determination could be difficult, plugging costs just within our 
district vary substantially. Administering the fund, keeping the money for 


its’ intended purpose, fund cap, etc. 
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Cost to Industry to Implement: Depending on the operator and the properties owned, costs 


could increase or decrease. Generally, cost to oil producers 4 


would most likely increase and costs to gas producers 
would decrease. 


Cost to Government to Implement: More expensive since we would be handling the monies 
previously handled by the surety companies. 


Legislation to Implement? Unknown. 


Change Laws for Distribution of Royalties 
Advantages: Money would be readily available, if needed. 


Disadvantages: Administering the fund, keeping the money for 
its’ intended purpose, fund cap, etc. 


Cost to Industry to Implement: N/A 


Cost to Government to Implement: Revenues would decrease slightly and administrative 
costs to manage the fund would increase. 


Legislation to Implement? Yes, at least FLPMA would need to be amended. 


Mill Levy or Tax on Production 


Advantages: Money would be readily available, if needed. 


Disadvantages: Increases tax burden on a heavily taxed industry and punishes good 


operators. Administering the fund, keeping the money for its’ intended 
purpose, fund cap, etc. 


Cost to Industry to Implement: If some type of bonding is still required, cost to industry will 
increase. 


Cost to Government to Implement: More expensive since we would be handling the monies 
previously handled by the surety companies. 


Administering the fund, keeping the money for 
its’ intended purpose, fund cap, etc. 


Legislation to Implement? Yes, we believe a new tax would require legislative action. 


Bonding Based on Well Depth/Number of Wells 


Advantages: Increases bond amounts. 


Disadvantages: See costs below. Ties up very large sums of money that could otherwise 


be used for working capital. Also, we have found that well depth can 
have little to do with the cost of plugging a well. 
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Cost to Industry to Implement: Extensive, most of our operators would be forced into 
bankruptcy. 


Cost to Government to Implement: Costs would increase slightly as well depth would need 
; to be more closely monitored. 


Legislation to Implement? No, but regulations would require modifications. 
Financial Responsibility For Bonding 
Advantages: None. 


Disadvantages: Our experience in observing EPA enforce their bonding requirements has 
demonstrated that it forces our operators out of business. 


Cost to Industry to Implement: Extensive for the smaller operators. 


Cost to Government to Implement: Costs would increase as financial statements would 
need to be reviewed. 


Legislation to Implement? Unknown. 


Changes in Current Bonding Amounts 


Advantages: Increases bond amounts. 


Disadvantages: Smaller operators cannot get higher bonds through surety companies 
and could be forced out of business since working capital would be used to 
post letters of credit, cash bonds, etc. 

Cost to Industry to Implement: Extensive for smaller operators. 

Cost to Government to Implement: N/A 


Legislation to Implement? Unknown. 


Sinking Fund Approach 
Advantages: Money would be readily available, if needed. 


Disadvantages: Existing stripper wells and wells that never produce would not be 
covered. 


Cost to Industry to Implement: Negligible since payment is spread out over time. 


Cost to Government to Implement: More expensive since we would be handling the monies 
previously handled by the surety companies. 
Administering the fund, keeping the money for 
its’ intended purpose, fund cap, etc. 


—_— 


Legislation to Implement? Unknown. fe =f 


Fund Based on Operator Production/Reduced State Royalty 45 


Advantages: Partners the Federal and State Governments. 


Disadvantages: Our experience indicates that the State Government would benefit more 
than the Federal Government [More orphaned State wells] 


Cost to Industry to Implement: Depends on their size and production levels. 


Cost to Government to Implement: Slight decrease in revenue. More expensive since we 
would be handling the monies previously handled by 
the surety companies. Administering the fund, keeping 
the money for its’ intended purpose, fund cap, etc. 


Legislation to Implement? Unknown 


In general, we believe that the orphan well situation is overstated. Our experience thus far, has shown that 

most operators are reliable and that we should not punish all operators for the acts of afew. However, 

since the natural progression of well ownership is from Major Oil Companies to Independents to Mom & 

Pop Operators, it makes sense that all levels should be equally responsible for the plugging and abandon- 

ment costs. Unfortunately, the Mom & Pop Operators and smaller independents are the least able to absorb 
additional costs and the most likely to default or be forced into bankruptcy. As a result, additional costs to 

this sector of the industry could force operators into bankruptcy and result in financial abandonment of a 9 
large number of wells. In turn, we will be plugging a lot of additional wells. 


We recommend the following to the bonding task force group: 


1) Re-look at adjudicating operating rights and saying NO to non-operating, investment 
groups or requiring these groups to provide 100% bond coverage. This is the segment 
that has provided our district with a majority of our orphaned wells. 


2) Pursue a levy on shut-in/temporarily abandoned wells at $100.00 per well along with 
current bonding requirements. We estimate that this would generate approximately 
$1,700,000 annually. 


3) Pursue a modified Alternative 4 - a National RIT fund. This could generate 
approximately $18,000,000 per year at $15.00 per barrel of oil and 0.1% tax. 


4) Pursue your Change Laws for Distribution of Royalties option. The government 
(taxpayers) have received billions of dollars from oil and gas royalties and taxes and 
the government has played a large role in creating the orphan well problem through 

over regulation, taxation, and inaction. 





Again, thank you for the opportunity to comment on the above alternatives/ideas. If you have any questions 
concerning our response, please contact Aden Seidlitz or myself at (406) 727-0503. ,) 
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United States Department of the Interior 
BUREAU OF LAND MANAGEMENT 
Milwaukee District Office 

P.O. Box 631 
Milwaukee, Wisconsin 53201-0631 
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Memorandum 
To: BLM Onshore Oil & Gas Performance Review Team Leader 
From: Team Leader, BPR NEPA/Planning - Phase 1 


Subject: Comments and Issues for Referral to Other BPR Teams and 
Laboratories 


The NEPA/Planning - Phase 1 report contains several issues that 
relate to or interact. with the work of other BPR teams. This 
memorandum documents issues identified that properly should be 
addressed by other BPR teams, but are not included in the Phase 1l 
report. 


Regulatory Review Team and Bakersfield Lab: 


The concern was raised that BLM should require adequate 
records by both well operators and salt water disposal pit 
operators to ensure salt water is disposed of at an approved 
location. No well should be approved unless the operator can 
demonstrate that salt water will be disposed of at a facility 
which will not cause bird deaths. 


Streamlining or eliminating internal and multi-agency 


permitting and related processes, such as appeals, 
inspections, handling of sundry notices, survey requirements 
is needed. This may require simplifying and consolidating 
regulations but much may be accomplished via manual and 
handbook revision. One specific example is the need to 


reconcile the 3160 Regulations for Onshore Oil and Gas 
Operations (specifically 3162), and the 2800 Regulations for 
Rights-of-Way (specifically 2801-2803). The goals of this 
effort should be creation of one-stop-shopping and elimination 
of conflicts and redundancy. 


Regulatory Team: 


There appears to be need for review, simplification and 
clarification of oil and gas operational policy on Splat 
estate and non-Federal lands. There was concern that a focus 
on management based on ecosystems may imply Federal incursion 
on non-Federal land. Also, the relationship with split-estate 
owners was a question when other than T&E species or cultural 


resources were concerned. 


Fa" 


Incentives and Bonding/Unfunded Liability Team: 


Support was expressed for development of a system to allow 
operators to acquire orphan wells with conditions that will 
ensure proper plugging and abandonment after any recompletion 
attempt. 


We support the "Environmental Compliance Self-Certification" 
initiative described in the Incentive Team’s Draft Notice 
calling for comments on preliminary incentive proposals. We 
believe this initiative would complement recommendations 
contained in our draft report dealing with project proponent 
assuming responsibility for field compliance (Phase 1 Report, 
Action Plan 3, Items 5 & 6). 


If you or the respective Team Leaders have questions, please 
contact me at (414) 297-4400 [(414) 297-4409 FAX]. 


STATE OF NEBRASKA ComueetONER 


OIL AND GAS CONSERVATION COMMISSION RON SOPER 
COMMISSIONER 
BOX 399 ERVAIN J. FRIEHE 
SIDNEY, NEBRASKA 69162 COMMISSIONER 


(308) 254-4595 PAUL H. ROBERTS 
DIRECTOR 


January 18, 1995 


Howard Lemm 

BLM - Bonding Initiative 
CA - 920 

2800 Cottage Way 
Sacramento, CA 95825-1889 


RE: Comments on bonding requirements on federal lands 
Mr. Lemm: 


The State of Nebraska 0i] and Gas Conservation Commission (NOGCC) does 
require a state bond for wells operating on federal lands. The bond must be 
in the form of a certificate of deposit, cash, or surety bond for the amount 
of $5,000 per well or $25,000 blanket bond for multiple wells. 


NOGCC agrees that duplicate state and federal bonding may be unnecessary. We 
will support your committee’s goal of working toward eliminating bonding 
duplication for producing oi] and gas wells. 


However, in the case of injection or disposal wells, we believe state bonding 
must continue. Our agency received primacy from EPA for all UIC Class ‘Il 
wells located in the state of Nebraska whether they are on federal, state or 
private lands. As a condition of NOGCC continuing to operate the UIC program 
jn Nebraska, we must adhere to the program plan approved with our original 
primacy application. One provision of our program plan is that financial 
surety must cover Class II wells. The potential exists for a conflict 
between the BLM holding the bond and NOGCC requiring the use of the bond. 

The bond may be the only instrument available for an enforcement action on a 
UIC well. We must, therefore, continue to require a state bond for those 
operators with UIC wells. 


We are currently exploring the type of action that would be necessary in 
Nebraska to eliminate our state bonds on federal lands for producing oil and 
gas wells. It may be possible to do this by a Commission Hearing. The 
Commission hearing process would be simpler and less lengthy than a 
Legislative Bill. 


We appreciate this opportunity to comment on this issue and look forward to 
working toward achieving this goal with you. 


Reet 
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Sincerely, 


NEBRASKA OIL AND°GAS CONSERVATION COMMISSION 


Stan Belieu 
Staff Petroleum Engineer 
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New York State Department of Environmental Conservation 
Division of Mineral Resources - Room 202 


50 Wolf Road, Albany, New York 12233-6500 Gees) 


Telephone: (518) 457-9337 


Langdon Marsh 
Commissioner 


February 2, 1995 


Mr. Bob Anderson 

Mr. Howard Lemm 
BLM-Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95825-1889 


Re: BLM Performance Review of the Onshore Oil and Gas Program--the Bonding/Unfunded 
Liability Initiative 


Dear Messrs. Anderson and Lemm: 


) Thank you for the opportunity to review and offer suggestions regarding the referenced 
matter. The objectives are ambitious and are at the heart of the bonding problems of many 
States. 


One of the objectives of the bonding review is to examine the situation involving 
bankruptcy. Our New York experience indicates that the courts sometimes consider the bond as 
an asset of the bankrupt estate, and its funds become unavailable to plug wells for which it was 
intended. At issue is the priority of claims against the assets, and the position of environmental 
needs in this hierarchy. Work needs to be done to resolve this increasing problem. 


A reclamation fund could be established, using fines and penalties and interest, to plug 
wells where there is no longer a viable operator. Other "good samaritan" provisions could 
augment such a program, with lease rights transferred to the "good samaritan." Fees could also be 
assessed to supplement the reclamation fund. 


again for the opportunity to comment. 





Sincerely, 

/ Vth 
nh H. Sovas 
Director 


Division of Mineral Resources 
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The Surety Association of America 


100 WOOD AVENUE SOUTH, ISELIN, NEW JERSEY 08830-2773 TEL: (908) 494-7600 — FAX: (908) 494-7609 
MAILING ADDRESS: P.O. BOX 7600, ISELIN, NEW JERSEY 08830-0424 


Actuarial Department 


ROBERT G. HEPBURN, JR. 


LLOYD PROVOST Vice Presiaent 


President 


ROBIN V. WELDY 


Director and Counsel 


Surety Department 
DENNIS E. WINE 
January 20, 1995 Vice President 


Fidelity Department 


ROBERT OLAUSEN 
Mr. Bob Anderson Director 

United States Department of Interior Administration Department 
BLM-Bonding Initiative - CA-920 MARY, DOSLIK 


2800 Cottage Way, Room E-2845 
Sacramento, California 95825-1889 


Re: Onshore Oil and Gas Program Review 
Bonding /Unfunded Liability Initiative 


Dear Mr. Anderson: 


This will supplement our telephone conversation of January 4, 1995 and also 
serve to acknowledge receipt of the captioned performance review initiative 
dated December 9, 1994, 


The Surety Association of America is a service organization supported by 
more than 650 member companies that write surety bonds throughout the United 
States. Included among our members are most of the companies that constitute 
the market for Federal Onshore Oil and Gas Lease Bonds. As a result, we are 
most interested in the captioned BLM review program and welcome this 
opportunity to comment on it. We are also a licensed statistical agency for the 
surety line of business, and as such, have attached the’ experience figures for 
oil and gas well drilling and plugging bonds nationwide for the latest five years 
available (1989-1993). 


All oil and gas well drilling, plugging and lease bonds are reported under 
class code 429. This includes both federal offshore and onshore lease bonds, as 
well as, all state oil and gas well drilling and plugging bonds. As a result, 
there is no way for us to apportion the experience between the various bonds 
within the class. However, based upon a review of the number and amounts of 
oil and gas lease bonds on file at BLM offices (page 17 of the Initiative), we 
would estimate that BLM Onshore Oil and Gas Lease Bond premiums have 
averaged between $1.5 million to $2 million annually over the five-year period. 


The initiative sets forth a number of proposals or bond alternatives 
concerning financial security requirements for oil and gas leases on federal 
lands. The proposals range from increasing the amounts of existing bonds, to 
taxing the production of oil and gas to cover excess reclamation costs, to 
eliminating bonds altogether in favor of a government run "Oil and Gas. 
Conservation Fund" (Alternative No. 1). The primary reason behind these 
proposals appears to be the result of past problems the Bureau has had with 
bond inadequacies and/or unfunded liabilities for abandoned wells. 


Uhr I Fade 
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Although we recognize that there may be a need to improve or enhance 
the financial security provisions for federal onshore leases, we do not believe 
that the proposal to eliminate bonds entirely in favor of a stand alone fund is a 
viable solution to the Bureau's problem. Some of our reasons for this are as 
follows. 


First, based on our experience figures, it would appear that there is a big 
difference between the amount of premium dollars actually collected by surety 
companies for federal onshore bonds and the amounts cited in the initiative. 
Our estimate of $1.5 million to $2 million annually is far less than the $6 
million to $12 million annual premium levels mentioned in the initiative as the 
basis needed to administer and support a recovery fund as well as pay claims. 
Consequently, it would seem that if this potential shortfall in funding was to 
occur, it would need to be made up from other sources such as_ additional 
assessment fees or increased tax levies. 


Moreover, aside from the possible funding problem, a stand alone fund does 
not provide the preventative protection as a bond does. While a fund may 
provide financial recourse after a loss occurs; provided it is adequately funded, 
it does nothing to prevent losses from happening. This lack of loss prevention is 
a major difference between recovery funds and surety bonds and is what makes 
surety so unique. 


Generally, a fund does not distinguish between those who can perform a 
duty and those who cannot. Any and all applicants are welcome to join the 
fund provided they pay their assessment. What the concept of a fund fails to 
recognize, however, is that not all applicants have the ability to perform certain 
actions or functions in a manner which is in the public's (or government's) best 
interest. 


On the other hand, it is the function of surety underwriting through its 
prequalification process to weed out those who, in the underwriter's judgment, 
are unqualified to perform the obligation to be undertaken. This prequalification 
process becomes especially important in situations such as with oil and gas well 
plugging where the obligation to perform (reclaim site) becomes due long after 
the lease has been issued, or after the lease has been terminated. It is 
therefore this prequalification function of bonding that makes surety so valuable. 
Without it, we believe future BLM _ losses would spiral upwards which could 
further undermine the BLM's ability to fund such losses. 


Therefore, for the reasons outlined above, we do not believe that stand 
alone funds are viable alternatives to bonds. If, however, the BLM is still 
intent on exploring the feasibility of a recovery fund, perhaps the BLM might 
want to consider establishing a fund which would be in addition to and excess 
over its bond program. 
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For example, in addition to maintaining its present bond program, the BLM 
could provide for the assessment of a mill levy on the production of oil and 
gas. The assessments could be deposited in a fund which would. be available to 
pay future oil and gas well plugging claims which are in excess of the bond 
amount. In this way, we believe the beneficiaries of the fund would get the 
best of two worlds: the added financial security derived from the fund and the 
prequalification. expertise derived from the surety bond. 


We have purposely limited our comments at this time to the issue of a 
recovery fund in lieu of bonds because we believe it is the most cumbersome 
and expensive proposal to implement. There are, however, other areas of the 
initiative where we may have concern, or where we may be able to offer our 
assistance and we would appreciate the opportunity to discuss them with you or 
Mr. Lemm at your convenience. 

Thank you for the opportunity to provide these comments. 

a | 

William L. Kell 

Assistant Direétor - Surety 
WLK:poh 
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1989 
1990 
1991 
1992 
1993 


CLASS 
CODE 


429 
429 
429 
429 
429 


TOTAL 


THE SURETY ASSOCIATION OF AMERICA 
COUNTRYWIDE CLASSIFICATION EXPERIENCE REPORT 


DIRECT 
PREMIUMS 
WRITTEN 


5,647,941 
6,430,380 
5,755,013 
5,951,250 
6,112,494 


29,897,078 


DIRECT 
PREMIUMS 
EARNED 


6,321,674 
6,108,845 
6,167,508 
5 648, 735 
6,122,779 


30,369,541 


DIRECT 
LOSSES 
INCURRED 


591,350 
867 ,853 
648, 168 
-810,432 
1,725,136 


3,022,075 


LOSS 
RATIO 


9.4 
14.2 
10.5 

-14.3 
28.2 


10.0 


Bae: 


_ /ONDERWRITERS 
@ INDEMNITY 


HOUSTON * DENVER 9 
8 GREENWAY PLAZA, SUITE 400 

HOUSTON, TEXAS 77046 

(713) 961-1300 

TELECOPIER: (713) 961-0285 
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Mr. Bob Anderson 

BLM-Bonding Initiative 

CA-920 

2800 Cottage Way 

Sacramento, California 95825-1889 





Dear Mr. Anderson: 


Underwriters Indemnity Company (UIC) currently writes a large number of the exposures 

currently on record at both the Bureau of Land Management (BLM) and the Bureau of 

Indian Affairs (BIA). Consequently, we have first hand experience regarding the risk , 
issues and administrative issues your initiative is addressing. 


Our first comment is that bonding is available to the qualified (both financially and 
operationally) operator. Several of the alternatives mentioned in your initiative will put 
the BLM in the position of underwriting risks and becoming financial managers. It is our 
position that the most cost effective way for the government to handle this matter is to 
continue allowing surety companies to evaluate these risks and satisfy whatever financial 
requirements are necessary by issuing the government a bond which guarantees performance 
(as is currently the case). This will allow the government to avoid the pitfalls of choosing 
operators based upon the government’s perception of an operator’s financial capabilities. 


Surety bonds issued by surety companies approved by the Treasury Department of the 
United States ("T-Listed") are the most efficient method of financial responsibility 
compliance that there is. "T-Listed" companies are closely watched by the. U.S. Treasury 
and are perhaps the most financially stable companies in the U.S. It is our understanding 
that no surety company while on the "T-List" has ever gone into receivership, bankruptcy, 
etc. Furthermore, we understand that the administration of surety bonds is easier than any 
other form of security. For example, cash and Certificates of Deposit require perfection 
of an enforceable security interest. Other forms of security often require periodic 
maintenance, and letters of credit typically have cancellation clauses. 
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Additionally, we believe that increased bond penalties based upon actual exposures is a 
more realistic approach to the unfunded liability problem. The Minerals Management 
Service has adopted this approach regarding the funding for plugging and abandonment 
liabilities in offshore waters. Given the number of wells onshore, we believe it would be 
productive to assess penalties based upon well count and depth. .A maximum amount 
could be established for a "Blanket Bond". However, care will need to be taken so that 
the increased penalties do not have the effect of driving all the independents out of the 
oil and gas business. Loss of the independent producer would have many adverse effects 
including the reduction of tax revenues (through royalties) to the federal government. 


Lastly, we believe the BLM could have a very positive effect on the unfunded liability 
problem simply by stipulating new, increased bonding requirements for buyers of properties 
prior to any consumation of sale. It has been our experience that an operator may sell 
a property and not be aware of whether the new operator has posted anything with the 
BLM. When this occurs, the BLM can be left with a depleted well, loss of royalties and 
a non-sufficient bond. We feel that. if the BLM actively policed the transfer of properties 
and instituted adequate bonding requirements, the unfunded liability problem would be 
greatly reduced. 


Thank you for the opportunity to relay this information, and please call if we can be of 
any assistance. 


Yours truly, 





y C. Die 
Vice President 


RCD/vir 
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LONE MOUNTAIN PRODUCTION COMPANY 


Mailing Address: (406) 245-5077 Shipping Address: 
P.O. Box 3394 FAX 248-6321 100 North 27th Street 
Billings, MT 59103-3394 Suite 450 


Billings, MT 59101 


January 16, 1995 


BLM-Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95825-1889 


VIA FAX: 916-979-2867 
RE: ORPHAN WELLS AND BONDING REQUIREMENTS 
Gentlemen: 


I feel the current bonding program works well enough that it shouldn't be changed. It appears 
that a large portion of the existing orphan wells and ones which have been plugged are fairly old 
wells. Rather than create an elaborate system of funding, I suggest you consider a one time fee of 
$50 per well for each of the 98,163 wells on federal lands, to cover projected orphan well 
plugging costs. This would work much like the Montana workers comp old fund liability system. 
The cost and ease of administration would not create an undue hardship on small operators. The 
fund would start with $4,908,150. 


My comments on the listed alternatives are as follows: 


Alternative No. 1 The assumption of 10% premiums on bonds is incorrect. Our premium 
level is 1%. An increase to 10% would penalize operators who have good 
track records. 


Alternative No. 2 The idea of a small annual fee vs. a one time fee would be plausible if 
bonding were still required. The $10,000 initial non-refundable fee would 
severely penalize a company trying to get started. What difference is.this 
than requiring them to have a $10,000 bond, except to the operator? 


Alternative No. 3 This alternative would the impression that the industry is unable or 
unwilling to cover it's own liabilities. I also suspect it would be costly to 
manage. , 

Alternative No. 4 This alternative would also be expensive to administer and it-would 


penalize prudent operators. 
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Alternative No. 5 The bond amounts set out in this alternative would create a substantial 
hardship on small operators, thus substantially penalizing many for the 
problems caused by a few. It is much easier for small operator to get a 
$25,000 state wide bond and pay a one time or annual orphan well fee than 
it would be to get a $250,000 bond. 


Alternative No. 6 This alternative could become very subjective and would be fairly 
expensive to administer. 


Alternative No. 7 This alternative could penalize prudent operators; however, establishing 
higher bonding requirements for operators without a track record would 
help prevent fly by nighters from taking advantage of the current system. 
The higher limits would have to be within reason or new companies would 
be precluded from drilling. 


Alternative No. 8 This would be much more complicated to administer than a one time fee or 
» a much smaller annual fee. Fly by night promoters drilling a dry hole could 
walk without ever paying to plug a well. 


Alternative No. 9 This alternative would severely penalize a small prudent operator. It too 
would be costly to administer. 


In the entire scope of the industry, the unfunded orphan well plugging liability doesn't appear to 
be a major problem. Continuation of the current bonding requirements coupled with a one time 
fee assessed to all wells on federal lands would be the simplest, and thereby the least costly, to 
administer. Perhaps requiring somewhat higher bonds for first time operators would be prudent 
until they establish a track record. Any system based on volumes of production will entail a 
sizeable amount of administration. 
Sincerely, 
LONE MOUNTAIN PRODUCTION COMPANY 
James G. Routson 
President 
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BLM-Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95285-1889 


Re: Review of Bonding and Liability Alternatives 


Gentlemen: 


This FAX is in response to the Memorandum dated 9 December 1994 from 
Co-Chairs, Bureau Performance Review — Bonding/Unfunded Liability Ini- 
tiative in which comments were sought. 


Our comments were previously conveyed telephonically to the BLM office 
in Great Falls, Montana, with whom we have most of our dealings, but at 
their suggestion I am summarizing our thoughts in this letter. 


These remarks are directed at the Ideas/Alternatives of the 

Bonding/Unfunded Liability Project on pages 29 and 30 of the 9 December 

Memo. Rather than dwell on any specific alternatives, I would like to ‘ 
make several general comments: 


1. Additional bonding requirements will have a serious negative effect 

on the ability of most independent operators to conduct their business. 
Years ago it was possible to acquire a lease bond or a state bond by 
paying a small annual premium (1% in our case) to a surety. Now, how- 
ever, the reality is that a bond can only be secured by putting up a 
cash guarantee in an amount equal to the face value of the bond. For 
most operators, including us, this will often be enough to keep us out 

of a project since we are reinvesting any positive cash flow back into 

the business and do not have any large pools of cash sitting around ear- 
marked to secure bonds for the life of a well or wells. By way of ex- 
ample, we currently have a Statewide Federal Bond in Montana via St. 
Paul Fire & Marine Company. We only have it because we got it a long 
time ago and St. Paul cannot cancel it (St. Paul has not written similar 
bonds for at least ten years, I am told). In any case, for a time in 

the past two years St. Paul refused to allow us to put any more leases 

on the bond (which is their right) in an effort to get us to terminate 

the bond. This and other tactics are apparently normally successful be- 
cause I understand we are their only remaining bonding liability in Mon- 
tana for oil and gas activities, where once there were hundreds. Even- 
tually they reinstated the bond for future leases because they came to 
understand that we will never drop the bond. But during the time we did 
not have prospective bonding capabilities we turned down a number of op- 
portunities on Federal leases simply because the per-lease bond we would | | 
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have had to secure with cash could not be justified on the basis of eco- 
nomics. 


I am sure there are those outside the industry who will point out that 

if an operator can’t afford the costs of doing business he should get 
out of the business. This argument makes all the sense of Hillary 
Clintons similar suggestion regarding existing businesses who couldn't 
afford to pay for employer financed planned health care for their em- 
ployees that the government intended to mandate. When we got in the 
business over 40 years ago we understood the rules, the risks, and the 
rewards and were prepared to accept them. We have lived with the busi- 
ness for forty + years; have always paid our bills and have always run 
our operations in accordance with State and Federal requirements in both 
good times and bad. Now, however, we are faced with being regulated to 
economic extinction literally at the whim of Federal and State regula- 
tors. 


2. Any annual fee or mill levy or tax (in lieu of a bond) is in real- 

ity another tax or fee that serves to remove more capital from the in- 
dustry. It is unusual that one regulation or tax or fee in itself is 

ever to blame to bring down an industry; but in the energy business the 
cumulative effect of all the rules, regulations, licenses, taxes, fees 

and levies has been to dismantle the business in this country. As op- 
posed to some large new bonding requirement, which is akin to “sudden 
death”, additional fees or levies or taxes are more subtle and in- 
sidious and result in a “lingering death”; but dead is still dead. Tes- 
timony to this is the continuous flight of oil companies out of the 
United States. Remember they don't get paid any more for the product 
overseas; however, they do find the foreign operating environment much 
more user friendly and much less confrontational. 


3. Notwithstanding the above, if changes are inevitable I encourage 

you to enact regulations that will target the right parties. Figure out 

how to punish the offenders and not punish the people who are doing a - 
good job. If somebody has been in business for a long time and done a 
good job, then don’t put more punitive regulations or costs (be they la- 
beled taxes, bonds, user fees, levies, or whatever) on his head. I would 
encourage you to consider how long people have been in business and how 
they have handled their obligations as they have arisen. One comment on 
the EPA method cited in Alternative 6 has to do with the type of Finan- 
cial Assurance the EPA looks for. They used to accept Financial State- 
ments less than the full audit level (called “compilations”), which was 

fine for us since that is the level of review our small privately held 
company needed. However, some years ago they changed their regulations 
so that the only type of audit acceptable was a full blown 
Price-Waterhouse type of audit. Even for a small company such as ours, 
this can easily cost $25,000. per year as opposed to the cash cost (in 

our case) for bonding five EPA regulated wells of about $15,000 total. 
What I am saying here is that nobody seemed to check the actual meaning 
of some the words or the implications when the regulations were written 
and the result was perhaps contrary to the intention. 
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4. Finally, I want to ask you to carefully consider the effect of any 
regulations in a dynamic environment rather than a static one. Be mind- 
ful of the fact that any changes you make will have an effect on future 
activities which in turn will revise the parameters that went into mak- 

ing the regulations in the first place. By way of an extreme example, 

if you impose severe enough standards you will be assured of having all 
sorts of protection for abandoned or orphan wells. At the same time, 
you may have further eroded the business. This may or may not be a de- 
sired effect but it does need to be considered. 


I very much appreciate the opportunity to provide the above thoughts to 
your committee and stand ready to address any questions or comments you 
might have. 

Very truly yours; 


SOMONT OIL @., INC. 


Vice-President 


cc: BLM Great Falls 
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Howard E. Caywood, Inc. 
INDEPENDENT OIL PRODUCER 
Genera! Contractor License #496145 
101 WOODLAWN 
TAFT, CALIFORNIA 93268 
(805) 765-4677 


January 16, 1995 





BLM-Bonding Initiative 

CA-920 

2800 Cottage Way 

Sacramento, California 95825-1889 


Gentlemen: 


I believe that there should not be a National Bonding Program 
for unfunded liability of orphan wells, etc. There should only 
be a program for each state’s funds. California should have a 
fund which BLM and the DOG could use for orphan wells, bank- 
ruptcy, etc. 


These funds should be set up so that a maximum amount of funds 
such as ten million would be available, and then there would 
be no more funds raised until the fund reached five’ million, 
then funds would kick back in. These funds would only be used 
for well abandoment, reclamation of land around wells and tank 
farms. Also these funds should not be available for the BLM 
to use on other projects such as enviromental protection, 
endangered species, grasing or hunting. Also there should not 
be any restitution from the unfortunate operators, no unpaid 
royalties or civil penalities from these funds. - a 


BLM must change the laws or regulations so that these leases 
could be put up for releasing before the wells are abandoned. 
This would save the tax payers money and could return these 
wells back to a productive souree of income for both the BLM 
and the state. 


The current bonding amounts should be left the same. This 
way the operator knows what he or she are getting into as 
far as bond requirements. 


An IRA type account should be possible for well abandoment 
where an operator could set aside funds for future abandoment 
without paying tax on these funds. Congress would have to 
pass laws for this. 

Since BLM does not want these liabilities, this is why the 
DOG should be in charge of all wells in California, then 
the DOG fund or taxes to operators would pay for thes 
problems without a complex bonding scheme. 






HEC/slc 









-NATHAN O. SHORT 
27120 RD 56 
VISALIA, CA 93277 
(209) 685-1535__— 


\ 





BLM-Bonding Initiati JAN 11 199 
cA aloe aFeFIV EL 


y 
Sacramento, CA 95825-1889 


As per the meeting I attended 12-07-94, I am outlining my ideas on ways to lessen the 
problems that were discussed. Some of the ideas will be similar to others presented but 
with some possible additions. 


1. Institute Federal bonding as a source of moneys . 
a. Deposit moneys in a non Federal trust fund out of reach of politicians. 
b. Keep under Federal audit. 
c. Keep option open to have cash bond deposit. 
d. Assign a portion of royalty to fund. 
e. Comment : It is impossible for a small producer to obtain a bond. 


2. Reduce the cost of abandonments 
a. Review all non applicable abandonment requirements with local experts 
b Eliminate all miles not formulated on the local level, by local producers, service reps 
and B.L.M. personal. 
c. Even with locally formulated mules, treat each lease and well individually. 


3. FACTS: 

a. Present bonding will never cover the ever escalating abandonment costs. 

b. As production and prices fall. the leases are passed on to less financially secure 
individuals. These individuals are risking a much larger percentage of their net 
worth [ even at the risk of bankruptcy] and work harder than the preceding 
producers who have reaped whatever profits the leases have made. 

c. By easing bonding you will also increase the failure rate of the producer. BIG 
PROBLEM 

d. The escalating cost of abandonment will also raise the threat of bankruptcy to more 
and more producers. A possible solution to this problem would be to deal with the 
producer stuck in this situation. Negotiate the abandonment on a shared cost basis 
since bankruptcy does neither party any good. Savings from not pursuing a 
position in a bankruptcy court would in many cases pay any shared cost of 
abandonment. 

e. Retroactive responsibility is a possibility but is unpalatable and probably illegal. 


ORPHAN WELLS: 
1. Keep all negotiations and decisions on the local level 

a. Local officials know their producers. | 

b. Put to bid only if valid interest is shown after notice of orphan wells is publicized. 
c. Dedicate all royalties to the fund 

d Eliminate abandonment responsibility. Eventual abandonment cost can be reduced 
by working with the new producer 

e. The B.L.M. has nothing to lose. 
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NATHAN O. SHORT 
27120 RD 56 
VISALIA, CA 93277 
(209) 685-1535 


f. Money spent by the new producer will help the local economy 
g. Pursue responsible party when feasible. 


CONCLUSION: If I sound redundant it is because the problems all stem from the same 
sources and, of course all inter-related. Since decline is inevitable, there is no true 
solution, only ways to delay and possibly ease the ultimate end. This is only an outline 
with no details , but I am confident the properly formulated committee can come up with 
plenty. I hope this can be of some help. 


Sincerely, 


Nathan Short 


| eal 


Ten 
MONTANA POWER COMPANY 





GENERAL OFFICES: 40 EAST BROADWAY, BUTTE, MONTANA 59701 


January 11, 1995 





SACRAMENTO CA 95825-1889 
Dear Sirs: 


| have read the packet from the Bonding/Unfunded Liability Committee and it is quite 
clear that industry, the BLM and each state should be concerned. The large number 
of shut-in and temporarily abandoned wells present an enormous possible future 
liability and the BLM should undertake an active project to try and reduce this number 
greatly before the wells become orphan. 


In reviewing the alternatives, you find that often funds are taken from the good 
operators to cover the problems left by the mess makers. This is unfair, but seems 
to be a fact of life. | think that a combination of #2 with #5 or #7 would be the best 
approach with the least amount of added administration. This would continue the 
practice of bonding but put some additional costs on operators who may be holding 
acreage with a well or wells which should be abandoned and are the most likely to 
become orphaned. 


Sincerely, 


Liat €. pla 


Patrick E. Callahan 
Manager 
Gas Production 


PEC/rh 
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TELEPHONE 406/723-5421 @ FACSIMILE 406/496-5029 


Mobil Exploration & Producing U.S. Inc. ire 


P.O. BOX 9989 
BAKERSFIELD, CALIFORNIA 93389-9989 
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BONDING/UNFUNDED LIABILITY 
PROJECT ALTERNATIVES 


Gentlemen: 


The following are comments on the proposed orphan well 
abandonment funding alternatives discussed at the National 
Bonding/Unfunded Liability Steering Committee meeting held in 
Bakersfield on December 17th. The comments are in the format 
requested in the handout covering the alternatives. The 
alternatives have been changed to reflect the alternatives listed 
in the letter sent to the operators versus the alternatives shown 
in the meeting handout. 


ALTERNATIVE NO. 1 = CONSERVATION FUND 
Advantages: 


Monies now being spent to pay annual bond premiums to surety 
companies could be put to beneficial use abandoning orphan wells 
and reclaiming well sites. There would be no agddmional cost to 
the operators if the fund was based on the operator's actual bond 
cost versus a straight percentage of the bond amount. 


This is probably the best alternative for establishing a 
conservation fund. If actual bond premium amounts are going to 
be used, the operators that are most likely to add to the orphan 
well problem will be paying their fair share of the fund because 
their bond premiums should have been higher than the premiums 
being paid by companies with financial stability and good records 
with the surety companies. 


Disadvantages: 
The federal government would have administrative costs associated 
with the fund. There would have to be provisions to ensure the 


fund is only used for abandonments and is not used by other 
departments. Each operator's annual assessment would have to be 


F-27 


calculated differently. (Large companies get discounted annual 
premiums as low as 0.25% of bond coverage due to their compliance 
history, years of operation and financial stability.) 

GCostato Industry to implement: 

None 

Cost to Government to implement: 


Administration costs to collect, invest, and distribute the 
monies in the fund. 


Legislation to implement? Yes (No) Explain. 

Yes. Legislation would be required to eliminate the existing 
bonding requirements, set up the fund and appoint an 
administrative group to handle the monies. 

ALTERNATIVE NO. 2 - LEVY ON SUSPENDED WELLS 

Advantages: 

This alternative would prompt operators to do something with the 
well within the first two years of shutting the well in to avoid 
being levied a $60 per well annual fee. 

Disadvantages: 

The BLM will have to decide how to handle the initial $10,000 
non-refundable fee for first time permittees and explain to the 
operators how the fee will be handled before the operators can 
determine if this is a viable alternative. Will operators with 
nationwide bonds pay the initial fee once, will operators with 
statewide bonds pay the fee for each state they operate in, or 
will each operator pay the fee for every BLM lease they operate? 
Cost to Industry to implement: 


Initial fee or fees and annual per well fees. This would be more 
than the current annual bond premiums. 


Cost to Government to implement: 

Administrative costs for the fund. 

Legislation to implement? Yes No Explain 

Yes. Legislation would be required to eliminate the existing 


bonding requirements, set up the fund and appoint an 
administrative group to handle the monies. 
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ALTERNATIVE NO. 3 - CHANGE LAWS FOR DISTRIBUTION OF ROYALTIES 
Advantages: 


The Federal Government approves the operator of the lease, has 
regulatory authority over the well and shares in the revenue from 
theaproduction. With this alternative, the Federal Government 
would also have a proportionate share of the liability. 


Disadvantages: 


The Federal Government feels this solution may leave the 
impression that the Federal Government is "covering" the 
industries liabilities with funds that could be expended for 
other beneficial uses. However, the Federal Government shared in 
the revenues from the well's production and should also share in 
the resulting liability. 


Cost to Industry to implement: 

None. 

Cost to Government to implement: 

Cost to administer fund. However, this cost would probably be 
offset by the current administrative cost to appropriate funds 
when they are needed to abandon orphan wells. Setting aside and 
using a portion of royalties for abandonments would make it 
easier to get the funds since the funds would have a dedicated 
purpose. 


Legislation to implement? Yes No Explain 


Yes. It would be necessary to amend the Federal Land Policy and 
Management Act. Z 


ALTERNATIVE NO. 4 - MILL LEVY OR TAX ON PRODUCTION 

Advantages: 

None. 

Disadvantages: 

A majority of wells on federal leases are already marginal wells. 
A mill levy or severance tax on producing wells to pay for well 
abandonment would decrease the economic life of the wells and 
contribute to the existing idle well problem. Most operators 


fulfill their P&A obligations and the mill levy or severance tax 
would just be an additional operating expense for all operators. 
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Cost to Industry to implement: 

Mill levy or severance tax on all production. 

Cost to Government to implement: 

Administration costs. More operators would start to rely on the 
BLM to use the fund to abandon the operator's wells instead of 
abandoning the well themselves. 

Legislation to implement? Yes No Explain 

Yes. All mill levies and taxes require legislative approval. 
ALTERNATIVE NO. 5 - BONDING BASED ON WELL DEPTH/NUMBER OF WELLS 

Advantages: 

Bonding should be based on well depth and number of wells. The 
current nationwide bonds are probably adequate since most of the 
established, financially stable operators probably use this means 
of surety. However, the current $25,000 statewide and $10,000 
individual lease bond requirements are probably inadequate. If 
an operator only had a few leases in the state and the leases 
only had one or two shallow wells, the current state or lease 
bonds would be appropriate. If the lease or leases have several 
deep wells, the $25,000 statewide or $10,000 lease bond would not 
even be sufficient to abandon one well. 

Disadvantages: 


The additional expense to lease a federal lease. A lot of small 
operators will not be able to obtain BLM leases. 


Cost to Industry to implement: 


Additional bonding expense. Lost production because BLM leases 
may become too expensive for small operators. 


Cost to Government to implement: 


Reduced royalties resulting from reduced interest in leases with 
marginal production potential. 


Legislation to implement? Yes No’ Explain 


Yes. Would have to include increased bond requirements in 
regulations. 


ALTERNATIVE NO. 6 - FINANCIAL RESPONSIBILITY FOR BONDING 


Advantages: 


Bond should be based on compliance history, years of operations 
and financial assurance for plugging and abandonment. Operators 
with a history of being prudent and responsible operators should 
not have to have as much bond surety as companies that have a 
history of deserting their wells. 


Disadvantages: 


The bond coverage should not be based on a percentage of the 
outstanding liabilities on the oil and gas operations, including 
water injection wells. For very large operators this bonding 
expense would be prohibitive if the percentage of outstanding 
liabilities was too high. 


Cost to Industry to implement: 


Possible additional expense for increased bond premiums. This 
may balance out if the more responsible operators are not 
required to have as much bond coverage and the operators with 
poor records need more coverage. If bond coverage is based on a 
percentage of the outstanding liabilities, then all operators 
will probably pay a lot higher bond premiums. 


Cost to Government to implement: 


BLM staff time to review operator's past performance and check 
their outstanding liabilities to determine bonding requirements. 


Legislation to implement? Yes No Explain 


Yes. Would have to include increased bond requirements in 
regulations. 


ALTERNATIVE NO. 7 - CHANGES IN CURRENT BONDING AMOUNTS 
Advantages: 


The bond coverage would be based on the wells that are determined 
to be a liability and operators bond coverage could vary. If an 
operator has an excellent track record for timely abandonment of 
the wells on their leases, hopefully, this will be taken into 
consideration. 


Disadvantages: 

Bond coverage could become too expensive for everyone if the 
intent Ws ieo@eover alilspckelrabibimy for all operators ’s There 
has to be some kind of risk weighting factor to reflect past 
performance and financial solvency. 


Cost to Industry to implement: 


Possible additional expense for increased bond premiums. This 
may balance out if the more responsible operators are not 


required to have as much bond coverage and the operators with 
poor records need more coverage. If bond coverage is based on a 
percentage of the outstanding liabilities, then all operators 
will probably pay a lot higher bond premiums. 


Cost to Government to implement: 


BLM staff time to review operator's past performance and check 
their outstanding liabilities to determine bonding requirements. 


Legislation to implement? Yes No Explain 


Yes. Would have to include increased bond requirements in 
regulations. 


ALTERNATIVE NO. 8 - SINKING FUND APPROACH 
Advantages: 


This would cover P&A costs for almost all of the wells. Everyone 
would be providing their own funds to cover P&éA liability. 
Exempting operators that are financially stable from the account 
requirement is a fair way to treat and reward companies that are 
prudent, responsible operators. 


Disadvantages: 


Someone would have to determine and verify P&A liability for all 
wells. There would have to be some kind of tracking system to 
determine when the fund equals 100% of the P&A costs in order to 
cease payment into the fund. This fund is not applicable for 
wells that never produce or have a very short producing life. If 
the BLM is going to P&A the wells, they will need more staff. If 
the intent is for the operator to P&A the well and get 
reimbursement from the BLM, it will be necessary to set up a 
system to reimburse the money in the fund. 


Cost to Industry to implement: 

None. Eventually, all wells have to be plugged and abandoned. 
The operators would just have to set aside monies over time 
instead of waiting until the end of the life of a fiedcd to ebund 
the abandonments. 

Cost to Government to implement: 

Administrative costs for the fund. Staff time to identify or 
verify actual P&A liabilities. »ff theyBLM 2s, going.hoephys boa lly 
plug the wells themselves, then additional BLM staff would be 
necessary. 

Legislation to implement? Yes No Explain 


Yes. , Legislation would be required to substitute current bond 
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requirements with an individual escrow or trust fund. 


ALTERNATIVE NO. 9 - FUND BASED ON OPERATOR PRODUCTION/REDUCED 
STATE ROYALTY 


Advantages: 


This would cover P&A costs for all wells. Everyone would be 
providing their own funds to cover P&A liability. The operators 
would have to start contributing to the fund once their 
production declined to a certain level, assuring there would be 
P&A funds available at the life of the field. 


Disadvantages: 


This alternative punishes the operators that P&A their own wells 
and do not create an orphan problem. The prudent operators are 
helping bail out the less responsible operators. The Federal 
Government is having industry and the State Governments pay the 
bill and is not contributing themselves. They share in the 
revenue from the BLM leases and should also share the liabilities 
since the BLM approves the operator and has regulatory authority 
over the operations of the wells. There is no mention of a cap 
for this fund and as the fund continues to grow, without a cap, 
other agencies will be tempted to try to access this fund for 
their own projects. 


Cost to Industry to implement: 


This appears to be a very expensive alternative for the operators 
Since the tier levels seem to be very large production volumes. 
It is also an additional cost for.operators that do not allow 
their wells to become orphans. 


Cost to Government to implement: 

This would be costly to administer especially since the State 
Governments would also be involved and would be sharing the 
funds. The State Governments would probably need more of the 
fund than the Federal Government because of the ratio of orphan 
wells. 

Legislation to implement? Yes No Explain 


Yes. Legislation would be required to substitute current bond 
requirements with the contribution method. 


List your top three alternatives here: 
1) ALTERNATIVE NO. 1 - CONSERVATION FUND The fund would have to 
be based on the operators’ actual current bond costs instead 


of a straight percentage of the bond amount. 


2) ALTERNATIVE NO. 3 - CHANGE LAWS FOR DISTRIBUTION OF ROYALTIES 


Sie 


3) ALTERNATIVE NO. 8 - SINKING FUND APPROACH 


In summary, all of the suggested alternatives have advantages and 
disadvantages. The only fair solution is to have the operators 
that are the biggest risk for leaving orphan wells pay their 
proportionate share of the fund. Prudent operators with good 
past records and financial stability should be exempt from 
contributing to the fund or pay amounts no more than their 
current bond premiums. The flaw with the current bonding system 
and most of the suggested alternatives is that the operators that 
are the most likely to leave orphan wells are paying the smallest 
premiums or would be contributing a very small percentage to a 
fund. 


Most of the suggested alternatives completely relieve the Federal 
Government of abandonment liability. The Federal Government is 
the one that approves the operator and shares in the revenue from 
the operations so they should accept some of the financial 
responsibility for abandoning and reclaiming the lease. If it is 
fairly apparent an operator will not have the financial means to 
abandon the lease at the end of its economic life, the operator 
should not be issued the lease or should be required to start 
contributing to an abandonment towards the full liability from 
the start of production. ; 


If you have any questions concerning the above comments, please 
contact me in Bakersfield at (805) 665-4008. 


Very truly yours, 


el erel ees otc 


R. Wb Borsbin 
RLBrisbin/rlb Sr. Staff Regulatory Engineer. 
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y Santa Fe Energy Resources, Inc. 


January 20, 1995 


Mr. Bob Anderson, Co-Lead 
BLM - Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95825-1889 





Dear Mr. Anderson: 


We at Santa Fe Energy Resources, Inc. (SFER) appreciate the opportunity to review and 
comment on the BLM Bonding Initiative. We certainly understand the BLM’s concern in this 
area. However, we are also concerned that this initiative may result in the placement of. an 
onerous and undue burden upon the more prudent oil operators such as our company. Our 
comments and concerns are summarized in the following paragraphs. 


Alternative Number 1 - Conservation Fund We are concerned about potential establishment 
of a Federal Conservation Fund. How would contribution levels be established? Currently, 
financially stable and responsible operators such as ourselves pay relatively modest fees to obtain 
the required bonding from the private sector. Additionally, what safeguards would be available 
to keep some legislative body from diverting the fund? We do not support this alternative. 


Alternative Number 2 - Levy on Suspended Wells The title of this alternative does not 
adequately reflect all of its ramifications. A portion of this alternative indicates that first time 
permittees would be required to pay a $10,000 non-refundable fee. Would this fee be a one-time 
fee or would it be a fee that is levied for each new well permit that is issued? The suspended 
well levy might have the effect of forcing operators to plug wells that may be economic at some 
later date. Once these wells are plugged, the remaining reserves associated with them are 
generally lost. Additionally, this levy would increase the costs of many West Coast operators 
who are already suffering from very low profit margins. We do not support this alternative. 


Alternative Number 3 - Change Laws for Distribution of Royalties We can certainly 
empathize with the BLM’s sensitivity to possible charges of "covering" industry liabilities. 


However, we also believe that this would be a viable.alternative. By pursuing this alternative, 
the BLM would be acting like many businesses; setting aside a portion of income to cover "bad" 
business deals. The failure of a lessee to perform is, basically, a bad business deal that was 
made on the part of the BLM. As a result, the BLM may wish to increase the scrutiny given 
to potential lessees. We support this alternative. 


5201 Truxtun Avenue 


Suite 100 j= we 3 Ge 
Bakersfield, California 93309 


805/322-3992 





Alternative Number 4 - Mill Levy or Tax on Production We find this idea particularly 
unsatisfactory because we already pay a production based levy to support the California Division 
of Oil and Gas and Geothermal Resources. Additionally, SFER pays ad valorem taxes to the 
state of California on the basis of the present value of SFER’s interest in all California 
properties. Another levy would serve to further damage the already fragile profitability of many 
West Coast producers. We are also concerned that the proceeds from such a levy would be 
diverted to other uses or that the levy would be raised arbitrarily in order to provide funds for 
other uses. We do not support this alternative. 


Alternative Number 5 - Bonding Based on Well Depth/Number of Wells We feel that this 
alternative has some potential. We would have to know more about it before we could make 


a commitment. However, this alternative would raise costs for many operators. 


Alternative Number 6 - Financial Responsibility for Bonding Although our first reaction to 
this alternative is positive, we are concerned that arbitrary or unreasonable standards may be 
promulgated under this alternative. Any standards that would be used would have to be clearly 
published, evenly applied and not subject to arbitrary change. We would have to see a more 
concrete proposal before we could comment further 


Alternative Number 7 - Changes in Current Bonding Amounts This alternative would clearly 
penalize industry as a whole for the failure of a few operators to meet their lease obligations. 
We are concerned about the impact that increased bonding costs might have on the ability of 
West Coast operators to maintain profitability. We do not support this alternative. 7 


Alternative Number 8 - Sinking Fund Approach Would the escrow account mentioned in this 
alternative be held by a third party or the federal government? We would prefer to keep any 
fund of this type in the private sector. Additionally, what standards would be used to place an 
operator on the "exempt list". We are concerned that only major oil companies would be 
exempt while independents like ourselves are saddled with sinking funds. In any case, sinking 
funds would reduce the amount of badly needed development capital available to West Coast 
operators. We do not support this alternative. | 


Alternative Number 9 - Fund Based on Operator Production/Reduced State Royalty The 
tiered approach described in this alternative amounts to a tax on production. Even though 
government matching is proposed for this fund, that matching could easily be withdrawn. 
Additionally, legislative bodies could divert the fund. Finally, operator contribution levels could 
be arbitrarily raised. We do not support this alternative. 


In conclusion, we are concerned that the BLM is viewing orphan wells to have occurred as a 
result of the oil industry neglecting its responsibilities. This seems to be an unfair 
generalization. In reality, orphan wells are the result of the actions of a few irresponsible 
lessees. We encourage the BLM to aggressively pursue these lessees and compel them to fulfill 
their responsibilities before seeking other sources of funding for orphan well abandonments. 


We also understand the political ramifications of orphan wells. We appreciate the BLM’s desire 
to seek a solution to this issue. However, we find it ironic that the BLM is considering 
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increasing the operating costs of West Coast producers when we are at the same time awaiting 
action on a proposal to reduce federal royalties on heavy oil production. We feel that we have 
already demonstrated how difficult it is for us to run profitable operations under the current 
royalty and taxation system. We are a prudent operator who is intent upon satisfying all of our 
obligations. 


. We hope that our response to these proposals helps you better understand our position and 
demonstrates our interest in working with you. If you have any questions or oe abe please 
contact Mark Lombardi of my staff at (805) 633-3221. 


Sincerely, 
D2 Kl patil 
D. B. oy ete 


Division aa Manager 
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MERIDIAN OIL 
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BLM-Bonding Initiative 
CA-920 

2800 Cottage Way 
Sacramento, CA 95825-1889 


Dear Messrs. Anderson and Lemm: 


You have requested comments on a package of information released on December 9, 
1994, from the Bonding and Unfunded Liability Issue Resolution Team. Meridian Oil 
would like to comment on the Ideas/Alternatives (dated December 8, 1994) proposed 
by the Team to replace or supplement the present bonding requirements. 


Meridian Oil (Meridian) is the largest independent (non-integrated) oil and gas company 
in the United States in terms of total domestic proved equivalent reserves. Those 
reserves were estimated at 6.6 TCFE on December 31, 1994. Meridian is engaged in 
oil and gas operations located principally in the San Juan, Permian, Williston, Gulf 
Coast, Anadarko, and Black Warrior Basins. Most of the company's oil and gas 
production is from onshore properties located in the lower 48 United States. In the year 
ending December 31, 1994, Meridian drilled 375.1 net wells. At year end 1993, _ | 
Meridian owned working interests in 31,731 gross oil and gas wells and 12, 758 net 
wells. We operate approximately ten percent of all wells located on federal oil and gas 
leases. Meridian currently has 25 bonds with a penal sum of $9.65 million for its 
operations on BLM and other federal lands. As a large, financially secure company 
dedicated to maintaining a long term presence as a domestic producer, we have an 
excellent track record and well-established history of compliance with BLM's plugging 
and abandonment requirements. 


We view the problem before this Team as twofold: 1) how does BLM provide for the 
clean up of the current inventory of orphan wells on public lands; and 2) are changes 
required to ensure that BLM does not accumulate any more orphan wells in the future. 
Meridian has considered whether there are any incentives BLM could offer us that 
would encourage us to adopt and plug an orphan well. We have been unable to think 
of any incentives that could be offered that would outweigh the liabilities associated 
with adopting an orphan well. Therefore, we believe that the best solution for the 
current orphan wells is to pay for proper plugging and abandonment by using a small 
percentage of the royalties currently being paid (Alternative 3). 


Meridian believes Alternative 3 is the most suitable alternative because it most 

equitably and closely ties the cost of plugging these orphan wells to the parties 

responsible for the problem. Orphan wells have occurred because the past bonding 

system has been inadequate when companies defaulted for whatever reasons on their 

obligation to plug and abandon a well. Those companies or their successors should be 
primarily responsible for rectifying the problem, but by definition, one must assume BLM q 
has:already attempted unsuccessfully to pursue this route. One must then look to 
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whatever entities might be secondarily responsible. Because the inadequacy of the 
bonding system is the fault of the federal and state agencies involved, Meridian 
believes that federal and state agencies should be responsible for rectifying the 
problem. Using a small share of the existing royalty stream that would otherwise have 
gone to state and federal coffers, would provide BLM with a revenue source equitably 
tied to these responsible parties. One could argue that BLM should use moneys 
appropriated from the General Fund to clean up orphan wells, but to address any 
conceivable impression that our industry is shirking its liabilities, we would agree that 
funding the clean up from existing royalty proceeds is acceptable. 


Meridian is strongly opposed to any proposal to pay for cleaning up existing orphan 
wells (or to replace the existing bonding system) with a levy or fee of any sort based on 
a company's production or the number and depth of wells. It is certainly not the fault of 
producers (particularly those who have never left an orphan well) that the bonding 
system did not work. For this reason, we think it would be inequitable to require current 
producers to pay any added levy to clean up a past problem they did not create. In 
addition, a production-based levy would place a disproportionately large cost burden on 
large producers who are not the entities that are abandoning wells. A bonding system 
based on the depth and number of wells would be a large administrative burden 
because it would involve much time in recording and tracking additions and deletions of 
wells. 


Meridian does not have a view on whether changes are required to the current bonding 
system to ensure that BLM does not end up with any more orphan wells in the future. 
For companies of our size and financial strength, we believe the current system 
provides good assurance that we will not leave any new orphan wells in the future. Of 
all the alternatives listed to the current BLM bonding system, we find Alternative 6 
establishing bond coverage based on compliance history, years of operation, financial 
assurance, and percentage of outstanding liabilities to be the best choice. Meridian 
supports this alternative because it establishes a system which requires every producer 
to put money down at the beginning of the project, and sets the amount of that 
obligation based on the likelihood of a failure to comply. 


It appears the Team may also be interested in our views on eliminating duplicative 
bonding requirements where states require a bond on federal lands in addition to BLM's 
requirement. Meridian operates in several states where there are duplicative federal 
and state bonding requirements and it costs us additional money and time. Meridian 
believes that the most appropriate solution to avoid this duplication is for BLM to cede 
bonding primacy to the states because those states must have a bonding program for 
other activities on non-federal lands anyway. BLM, on the other hand, does not need 
to have a bonding program in those states for any other reason, and could reduce their 
costs and administrative burden by ceding primacy on this matter. 
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Meridian appreciates this opportunity to comment on the Team's work to date, and 
looks forward to continued participation in the BLM's review of its oil and gas program. 
lf the Bonding/Unfunded Liability Team has any questions regarding bonding, please 
feel free to call Sharon Spencer, our Senior Risk Management Coordinator in Fort 
Worth at (817) 347-2300. 


Sincerely yours, 


Margie Taylor 
Vice President, Federal Affairs 
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Paula S. Rowe, Director 
Exploration and Production 


1775 Sherman Street, Suite 2501 @ Denver, CO 80203-4313 
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Mr. Bob Anderson 
Mr. Howard Lemm 
BLM-Bonding Initiative 
CA-920 

2800 Cottage Way tee oe 
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Dear Messrs. Anderson & Lemm: 


The Rocky Mountain Oil and Gas Association has reviewed the December 9 
materials packet prepared by the BLM Bonding/Unfunded Liability Team as part of the 
Onshore Oil and Gas Performance Review. The RMOGA eight-state region 
encompasses almost 120 million acres of federal land and contributes more than $267 
million in royalties to the federal government for oil and gas operations conducted on 
federal lands. RMOGA.members. are very concerned about possible revisions to 
federal onshore bonding requirements... We look forward to meeting with the BLM 
team January 25 to discuss the following comments in more detail. _ 


RMOGA contends the bonding/unfunded liability initiative should focus on two 
issues. First, strategies to avoid future federal liability for plugging, abandonment and 
reclamation of currently producing wells; and second, strategies to deal with the 
existing population of orphan wells. Based on the BLM data, we do not perceive the 
existing federal liability associated with identified orphan wells to be unmanageable. 
The presence of orphan wells does not automatically imply that each poses a threat 
to public health or the environment. Existing orphan wells should be catalogued, 
prioritized in terms of the risk each poses and plugging/reclamation commenced 
accordingly. 


The Bureau’s statistics indicate there are approximately 359 existing orphan 
wells on federal lands. At an average plugging and reclamation cost of $26,000 per 
well, the outstanding liability equals a little more than 9.3 million dollars. Although 
this is a significant amount, it represents only about 3% of the annual royalty revenue 
to.the federal government. from onshore. production. Based upon the amount of 
benefit the federal government has received from onshore exploration and production 
and the fact that the BLM is the responsible federal oversight agency, it is appropriate 
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the federal government undertake the plugging and reclamation of these wells. We 
believe a possible source to pay these costs might be the Reclamation Fund. It is our 
understanding 80% of the government’s share of the annual mineral revenues is 
earmarked for the Reclamation Fund. In 1993 approximately 230 million dollars 
deposited in the fund represented onshore oil and gas royalty income alone. 
Currently, however, revenue in the Reclamation Fund may only be used for 
construction and maintenance of dams and power facilities as deemed appropriate by 
the Bureau of Reclamation. Use of the funds for any other purpose would require 
Congressional approval. RMOGA recommends the Bureau pursue Congressional 
authority allowing a portion of the Reclamation Fund monies to be used for plugging, 
abandonment and reclamation of orphan wells. This would certainly seem an 
appropriate expenditure of the monies considering the source of funding. 


The BLM should also limit its bonding discussion to federal lands. Individual 
states as well as the Interstate Oil and Gas Compact Commission are evaluating 
bonding requirements on state and fee lands. RMOGA believes inclusion of the 
IOGCC state orphan and idle well statistics in the BLM packet is misleading. The 
IOGCC state statistics do not present a true characterization of the federal situation 
but tend to imply that the magnitude of the problem is greater than it actually is. 


In addressing how future. liability for orphaned wells might be minimized, 
RMOGA reiterates several concepts previously submitted to the BLM on the 
bonding/unfunded liability initiative. Increasing standard minimum bond amounts 
across-the-board or establishing an orphan well fund into which all operators 
contribute offer no incentive for the proper conduct of future operations. To the 
contrary, such requirements are likely to encourage default, poor industry practices 
and lax BLM enforcement activities. Either the fund or other prudent operators will 
subsidize the actions of noncompliant or insolvent operators. It is our opinion an 
objective of the bonding initiative should be to minimize the number of future orphan 
wells. This could be accomplished through appropriate risk assessment and 
compliance enforcement. We note that the suggested alternatives do not address 
future actions by the BLM with regard to compliance enforcement. We would 
appreciate any comments the Bureau can offer on this issue. 


Case-by-case risk assessment must be a component of any bonding approach 
the Bureau endorses. The environmental risk posed by the type and location of 
various oil and gas activities must be evaluated to determine whether increased 
standard bond amounts are warranted. Likewise, the financial risk posed by an 
operator based on past compliance history, proof of financial assurance and years of 
operation must be determined case-by-case. ¥ 


Baec 


BPR Bonding/Unfunded Liability 
January 20, 1995 
Page 3 


Although RMOGA will be happy to discuss the advantages and disadvantages 
of each bonding alternative included in the December packet, at this time we wish to 
summarize our preferred approach. In general, we recommend a bonding approach 
which combines elements of the BLM Alternatives 3, 6, 7 and the State of Wyoming’s 
recently revised bonding requirements. Alternative 3 would maintain the bonding 
requirement and allow a percentage of current royalty collections to be used for 
plugging and restoration of onshore oil and gas properties. This alternative is 
attractive in that it imposes no additional initial outlays for operators, does not reduce 
state income and could rely on reallocating a portion of the existing Reclamation Fund. 
RMOGA perceives Alternative 6 as a concept which should be incorporated into any 
bonding approach, that is, consideration of both environmental and financial risk. 
Alternative 7 is appealing as it tailors bond amounts on a case-by-case basis, 
addresses past/future liability problems separately and would dovetail nicely with 
Wyoming bonding regulations summarized below. 


The Wyoming Oil and Gas Conservation Commission recently revised its 
bonding requirements. The Commission first defined and categorized various types 
of idle wells (shut-in, temporarily abandoned, dormant, permanently abandoned). In 
addition to the minimum bond, the state may require increased bond amounts of 
$2.00 per foot for dormant wells. Dormant wells are defined as those which are not 
- producing, monitoring, injecting, permanently abandoned, shut-in or temporarily 
abandoned. In lieu of additional bonding, an operator may file a detailed plan of 
operation outlining actions to remove wells from dormant status within two years. 
This approach provides incentives for operators to either plug and abandon wells or 
return them to beneficial use. ; 


With regard to the assignment of liabilities associated with ownership transfers, 
RMOGA again cautions the Bureau against the imposition of joint and several liability. 
Such a scheme can be extremely inequitable for small working interest owners. It also 
places liability on past owners/operators having no control over current operating 
practices and offers no incentive for current owners/operators to comply with BLM 
rules and regulations. As stated in the past, we supporta proportional liability scheme 
based on working interest owner percentages and urge the BLM to address the 
allocation of past and future liability at the time ownership transfers are negotiated. 


The apportionment of liability is generally handled contractually by the parties 
involved in the ownership transfer. The affected parties have a vested interest in 
assuring liability is properly placed and responsibility for past and future operating 
practices are clearly identified. RMOGA has considered the feasibility of an ownership 
transfer approval process in which a checklist is used to determine whether all the 
liability issues of concern to the federal government (compensatory royalties, bonding, 
plugging and abandonment, etc.) have been addressed and responsibilities clearly 
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assigned in the contract. Another approach RMOGA has advanced in previous 
comments is an ownership transfer approval process based on audit certifications 
between the parties involved. We do not, however, support audit procedure 
mandates. Again, the affected parties are most interested in clearly identifying 
responsibility for past and future liabilities. RMOGA does not want a BLM ownership 
transfer approval process to impose delays in closing transactions, and we believe this 
very important issue warrants considerable discussion during our meeting January 25; - 


We appreciate this opportunity to comment on the BLM bonding alternatives | 
under consideration and look forward to meeting with you. 


Paula S. Rowe, Director 
Exploration/Production 


PR/psr 


cc: Claire Moseley, RMOGA « 
Lands Director 


A 
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SSOCIATION 
P.O. Box 6501 e Santa Rosa, CA 95406 


March 28, 1994 


Mr. William F. Guerard, Jr. Mr. Robert M. Anderson 
State Oil and Gas Supervisor Deputy State Director 

of Conservation Division of Mineral Resources 
Division of Oil, Gas and Bureau of Land Management 
Geothermal Resources 2800 Cottage Way, Rm E-2841 
801 K Street, MS 20-20 Sacramento, CA 95825 


Sacramento, CA 95814-3530 
Subject: Deserted Geothermal Wells 
Dear Messrs. Guerard and Anderson: 


Your letter of September 17, 1993, precipitated discussion within the 
Geothermal Association and resulted in the letter to you dated November 30, 1993. 
Subsequently, a task committee has been formed to address this issue with 
representatives from Calpine Corporation, Magma Power Company and Unocal 
Geothermal Division, the three primary fee well owners in the state. On Friday, 
March 4, 1994, a teleconference was held to kick off this committee. This letter 
represents a further effort by that committee to cammmicate with you on the 
deserted or orphan well issue. 


The cammittee feels strongly that the financial burdens of dealing with orphaned 
wells (i.e. Unit 15 wells) should not be borne by the current responsible 
operators. we did not cause the problem ar enjoy whatever benefits the defunct 
operators might have created or gained, and feel strongly that we should thus not 
bear the expense of plugging and abandoning the wells. On the other hand, we 
sincerely wish to work with you to create a more effective regulatory framework 
to handle future such instances and have same concrete suggestians for CDOGGR to 
work out the current orphaned well situation. 


Towards that end, could you please provide us with a list of the wells (both BIM 
and fee) considered deserted or orphaned, who their owner is or was, and the 
bonding status for each? Also, in relation to the Unit 15 wells, what is the 
status of the bond on the ies surrounding the Unit 15 project? If it is 
possible for you to explain the history and status of the bond and ownership on 
the Unit 15 wells, we would also appreciate that information. 


Same ideas that we came up with as far as potential funding mechanisms for the 
current and future orphans are as follows: 
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criteria for the grant program. Under this scenario either Sonoma County 
ar DOGGR would obtain legal control of the property and any proceeds from 
the property sale would go back to Sonoma County and the CEC. Eric Steger 
of Unocal is working with Dick Thomas who is already pursuing this idea. 
Industry would also provide support through letters to the CEC, Sacramento 

tives and informational and experience sharing in the grant 
application. This money is allocated each fiscal year, so it would be 
advisable to proceed as soon as possible with this idea. 


EPA funding - At the committee's request, I am investigating the 
availability of funds from the EPA to deal with the BIM wells, since any 
funds from the state could not be used on the Federal wells. Any 
information obtained will be provided to you. 


If a source of funding is found, the operators could assist in the actual 

with labor and/or at-cost contracts, possibly reducing 
DOGGR's costs. Key questions of indemnity and liability would first have 
to be addressed to make this action possible. 


Have all possibilities of recouping funds fran responsible parties been 
investigated, especially those involved with the projects' and their 
benefits? 7 


Is it possible that CDOGGR could obtain a bond or insurance policy to 
cover potential abandonment of a percentage of all existing 

wells and then pass the premium on to the operators? Could this eventually 
allow for the discontinuance of the current bond once an operator is 
utilizing the resource? 


What is the history of incidence of geothermal well orphaning since 1960 
orphaned 


and how much has the state already spent on abandoning geothermal 
wells? 


We are available to meet with you and/or staff to discuss these ideas further. 
It is also planned for the Geothermal Energy Association to discuss this issue 
further at their meeting during the DOE review meeting in San Francisco April 25- 
28, 1994. We look forward to your response to our questions and to working with 
you on this issue to a mitually beneficial resolve. 


Sincerely, 


(howteros cd. Wdudtod 


Charlene L. Wardlow 


ccs 
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Demnis Downs, Magma 
Tom Hinrichs, Magma 
Jake Rudisill, Calpine 





United States Department of the Interior 


BUREAU OF LAND MANAGEMENT 
California State Office 





2800 Cottage Way, Room E-2845 IN REPLY REFER TO: 
Sacramento, California 95825-1889 3200 
. CA-922.5 


SEP 19 1994 


Ms. Charlene L. Wardlow, President 
Geysers Geothermal Association 
P.O. Box 6501 

Santa Rosa, CA 95406 


Dear Ms. Wardlow: 


In response to your letter of March 28, 1994, I am pleased to 
advise you that we have just completed the plugging and abandonment 
of three orphan geothermal wells at Travertine Hot Springs near 
Bridgeport, California. I purposely delayed the response to your 
letter until after these three troublesome wells were resolved so 
that I would not have to include them in our list of orphan wells. 


At this time, I am aware of only two other geothermal wells on 
lands managed by BLM in California which fall into the deserted or 
orphan category. One well, identified on topographical maps as the 
"steam well", is within the Randsburg Known Geothermal Resource 
Area (KGRA), but is no longer a concern since BLM has assumed the 
responsibility of the well in order to utilizing the well as a long: 
term water source for wildlife. Another well, located within the 
Dunes KGRA, appears to have been drilled in 1972 by the California 
Department of Water Resources (DWR). While we do not have a bond 
covering this well, we believe that DWR will be willing to properly 
plug the well once we bring it to their attention. 


Your letter asked about our funding source to cover orphan wells. 
Under existing regulations, we would initially consider liquidation 
of the lease bond in order to plug any and all wells on a 
terminated or expired geothermal lease. Although the lease may 
have been terminated by BLM, the termination of the lease does not 
affect the status of the bond associated with the lease. We will 
only release the bond once all lease obligations have been 
resolved, regardless of lease status. 


However, our continuing concern is that individual lease bond 
amounts (not less than $10,000) may not cover the costs associated 
with plugging even one deep production or injection well on a 
lease. If an operator with five or more wells on a lease becomes 
financially unable to plug the wells, the lease bond will not even 
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begin to cover the necessary work. While statewide (not less than 
$50,000) and nationwide (not less than $150,000) bonds are 
significantly larger than individual lease bonds, these bonds may 
cover tens of leases with multiple wells on each lease. Again, 
even these larger bonds may not be adequate if the bond must be 
used to cover all of the wells on all of the leases. 


In terms of the funding sources identified in your letter for 
plugging future orphan wells, we believe that utilization of grants 
from the California Energy Commission (CEC) is an excellent idea, 
as long as the funds would be available for orphan wells located on 
both federal and state/private lands. However, the CEC may have 
restrictions on the use of such grants on federal lands. The U.S. 
Environmental Protection Agency may also be a potential source of 
special funds should the CEC not be able or willing to address 
federal wells. We believe that pursuing these two ideas is still 
preferable than increasing federal lessee bond levels sufficiently — 
high enough to cover all wells on an individual lease. 


The willingness of operators to assist with or conduct the actual 
plugging activities could help reduce the overall costs to the 
funding source (CEC, EPA, bond, etc) while still effecting the 
work. This is especially important in a situation where the 
funding source, such as an individual lease bond, is usually 
insufficient to cover the liabilities on a lease. 


Your suggestion of a blanket bond is interesting and deserves 
additional discussion. While it might be difficult to obtain a 
bond of sufficient size to plug and abandon perhaps 10-15% of the 
total number of geothermal wells in the state, we believe that this 
could be an alternative to increasing individual lease bonds. Such 
a bond could be jointly held by BLM and CDOGGR, and other agencies 
if necessary. However, we would not envision a blanket bond 
eliminating our requirement for lease bonds during the life of a 
lease since the bond covers more than just well liabilities. 


Your last question addresses two issues, the incidence of 
geothermal well orphaning since 1960, and the costs associated with 
abandoning such wells. In terms of the number of orphan wells on 
federal land managed by BLM, we are aware of 8 wells which have 
been considered as orphaned since 1960. Of these 8 wells, 6 have 
been plugged and abandoned, and one has been converted into a water 
source for wildlife. We have been extremely fortunate in the fact 
that we have been able to encourage the previous operators, after 
initiating procedures to liquidate their bonds, to plug and abandon 
5 of the wells. In another case, Magma Power voluntarily came 
forward to plug and abandon one well at Randsburg and assisted us 
in converting a nearby second, but unrelated well into a source of 
water for wildlife. All in all, we have not expended any funds, 
except for salaries and travel costs, to actually plug or modify 7 
of the 8 wells. As mentioned at the beginning of this letter, we 
are hopeful that DWR will be willing to plug this last well, 

located within the Dunes KGRA, once the issue is brought to their t 
attention. . 
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Thank you for providing us an opportunity to comment on your ideas . 
for resolving orphan geothermal well problems within California. 


We look forward to continuing working with you and other industry 
groups to seek reasonable solutions to this problem. 


Please contact Sean Hagerty of my staff at (916) 978-4735 if you 
have any questions in regard to this matter. 


Sincerely, 


Ce ere WA. Ro danse 


Robert M. Anderson, 
Deputy State Director, 
Mineral Resources 


cc: CA-053 


CA-065 
Richard Thomas, CDOGGR 
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Paula S. Rowe, Director ( 
Exploration and Production 


1775 Sherman Street, Suite 2501 @ Denver, CO 80203-4313 
Telephone 303/860-0099 
FAX 303/860-0310 





October 7, 1994 


FAX TO: Bob Anderson, BLM 3 PAGES 

FROM: Paula Rowe, Team Leader: RMOGA Bonding/Unfunded Liability Team ) 
wn 

SUBJ: Revised NPR Bonding/Unfunded Liability Team Objectives Se 


Following are RMOGA’s comments on the above-referenced NPR team objectives. We 
appreciate your timely distribution of the Bonding/Unfunded Liability objectives which 

allowed industry an adequate opportunity for review. In general, we remain disturbed | 
by many of the concepts included in the objectives and look forward to discussing ~ i 
them during the NPR workshop scheduled for later this month. — 


jective 1:_ Defining the Bonding Si ion (New Objective) 
Although RMOGA believes it is appropriate to define the extent of a problem before 
addressing possible remedies, this objective is extremely vague. We suggest it be 
specifically focused toward: 1) evaluating the frequency with which the liability for 
plugging, abandonment and reclamation has fallen to the federal government; 2) 
identifying operators which have created that liability; and, 3) evaluating 
commonalities among high risk operators which may warrant their being managed 


differently. 
Objective 2: Adequacy of Standard Minimum Bond Amounts (Previously Objective 1) 


RMOGA continues to have two main concerns with this objective. As written, the 
objective implies that standard minimum bond amounts are insufficient and should be 
increased across-the-board. The BLM needs to quantify the extent of the problem and 
consider increased bond amounts commensurate with environmental risk and an 
operator’s compliance history. 


The objective also states that taxpayer liabilities include “unpaid royalties, civil 
penalties and the like”. In previous comments, RMOGA recommended bond amounts 

be tied to plugging, abandonment and reclamation only. Recognizing language at 43 

CFR 3104.5 allows the authorized officer to increase bond amounts to recoup “the é 
estimated costs of plugging and reclamation, the amount of uncollected royalties due 

to the Service, plus the amount of monies owed to the lessor due to previous 
violations remaining outstanding", we question whether statutory authority exists to 
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do so. As stated in our August 17 comments, the Leasing Reform Act explicitly limits 
use of bonds to reclamation and restoration activities. RMOGA believes the NPR 
provides an excellent opportunity to review relevent statutory language to assure the 
regulations do not exceed legal authorities. RMOGA requests a statement be added 
to Objective 2 that BLM will review its statutory authority to use bond monies for 
anything other than reclamation and restoration activities. 


f Vari nd Instruments (Previously Objective 2) 
RMOGA has no comments beyond those submitted August 17 with regard to this 
objective. 


ive 4: iabiliti i i ; (Previously 





Objectives 3,4,& 5) 

it appears objectives 3,4, and 5 of the BLM’s August draft have been substantially 
reworked and combined into this single objective 4. We have several major concerns 
with the revised objective. 


First and most significantly, the concept of joint and several liability is a contentious 
one. Before giving serious consideration to the imposition of a joint and several 
liability scheme in BLM regulations, RMOGA offers a strong caution. The Superfund, 
enacted in 1980 with the goal of cleaning up abandoned waste sites, imposes joint 
and several liability. Any current or past site owner, whether or not operating legally 
at the time, can be held fully liable for all cleanup costs. Parties notified of their 
liability subsequently pursue other parties who may have contributed waste to the 
site. Superfund’s liability scheme has lead to costly protracted third-party litigation 
and has consumed the cleanup process. The Superfund reauthorization compromise 
currently before Congress imposes a liability allocation system to more equitably 
distribute cleanup liability among responsible parties. The BLM must not impose a 
liability scheme in its regulations which has proven to be unworkable and inequitable. 
Also, imposing retroactive liability is not acceptable and, again, we question the 
Bureau’s statutory authority to do so. An operator would be liable for lease 
operations in perpetuity under such a scheme. RMOGA implores you to include in the 
bonding/unfunded liability objectives the concepts provided in its August 17 
comments and reiterated as follows: 


e Involve industry extensively and early in the process of clarifying past and 
future liability associated with ownership transfers. 


& Evaluate the feasibility of an ownership transfer approval process based on 
audit certifications between the parties involved. Avoid mandating auditing 
procedures. 4 

@ Evaluate implementation of a proportional liability scheme among working 


interest owners. 
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Second, RMOGA opposes the use of lease bonds to recover fines, penalties, royalties, 
etc. As discussed above, we believe the Leasing Reform Act may preclude BLM’s use 
of bond monies for such purposes - an issue warranting research. 


Third, as indicated in the "Note", the MMS is reviewing the problems with debt 
collection related to royalties and will soon publish a proposed rulemaking addressing 
the issue. Therefore, this issue should not be included in the NPR objectives since 
royalty collection will be thoroughly reviewed and evaluated at the time the proposed 
MMS rule is published. 


Objective 5: Reclamation Funds/Orphan Well Adoptions (Previously Objective 7) 
Again, we reiterate that reclamation funding and orphan weil adoption programs must 
be incentive-based. We request a reference to incentive-based programs be added to 
this objective and refer you to our August 17 comments. 


Objectives 6 & 7: Duplication and Interagency Plugging & Abandonment Procedures 
RMOGA supports both objectives as written. 


Thank you for the opportunity to review and comment on the revised 
Bonding/Unfunded Liability objectives. 


PR/psr 


cc: Claire Moseley, RMOGA 
Lands Director 
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Kansas Corporation Commission 


Joan Finney, Govemor Susan M. Seltsam, Chair F.S. Jack Alexander, Commissioner Rachel C. Lipman, Commissioner 
Judith McConnell, Executive Director Brian Moline, General Counsel 

October 7, 1994 

Mr. Bob Anderson 

Bureau of Land Management 

2800 Cottage Way, E-2845 

Sacramento, California 95825 


Dear Mr. Anderson 






| reviewed the document entitled “Oil ancN@ae 
was sent to Key Customers of the Bureau of Land Management Oil and Gas Program under 
cover letter dated September 23, 1994. You indicated any comments should be submitted 
by October 7, 1994. : 


Since the Kansas Corporation Commission, Conservation Division is having a program 
discussion and coordination meeting with the Tulsa, Oklahoma Office of BLM on October 
12th, | reviewed this document in more depth than is usually the case. Two brief comments 
are offered: 


° We agree wholeheartedly with Item No. 6 which states that BLM should look for 
opportunities to eliminate duplication of bonding between and among Federal and 
State agencies. We believe the concept of avoiding duplication should not just be 
limited to bonding but should be revisited on other oil and gas program requirements. 


° Item No. 5 - the issue of whether MMS should have access to a reclamation fund or 
industry orphan well adoption fund for the payment of unpaid royalties, civil penalties, - 
etc. was noted. If such a fund was set up to address site reclamation, closure and 
abandoned well plugging and was subsequently allowed to be tapped for other types 
of expenditures (eg., the MMS reimbursement), there may be sufficient withdrawal 
through MMS access to deplete the fund to a point where site reclamation or plugging 
would be delayed. If the primary purpose is to address reclamation and orphan well 
plugging activities, it may be most beneficial to have the fund dedicated exclusively or 
restricted for withdrawal for those activities. 


If you have any questions, please feel free to contact me at (913) 271-3233 or (316) 337- 


6233 (midweek). 
Very sincerely yours, 


Milley. Bras 
William R. Bryson, Director 
Conservation Division 


cc: Nancy Johnson 
U.S . Department of Energy FE 33 


Washington D. C. 20585 i a S 3 


1500 SW Arrowhead Road, Topeka, Kansas 66604-4027 (913) 271-3100 
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10/07/94 15:24 €38046923237 DMNE-RICHMOND —— 
O. GENE DISHNER DIVISIONS 
DIRECTOR rabripyple 
KATHY J. REYNOLDS MINED LANO RECLAMATION 
DEPUTY DIRECTOR MINING 
FOR RESOURCE MANAGEMENT MINERAL RESOURCES 7 
BENAY R. WAMPLER ADMINISTRATION 
OEPUTY DIRECTOR ome reeled 
FOR REGULATORY SERVICES “nace 
COMMONWEALTH of VIRGINIA 
Department of Mines, Minerals and Energy 
9th Street Office Building / 8th Floor 
202 North Ninth Street 
Richmond, Virginia 23219-3402 
(804) 692-3200 FAX (804) 692-3237 
October 6, 1994 
Mc. Howard A. Lemm 
Mr. Bob Anderson 
U.S. Department of the Interior 
Bureau of Land Management 
California State Office 
2800 Cottage Way, Room E-2845 
Sacramento, CA: 95825-18B9 
Regarding: 3000/CA920 
Dear Mr. Lemm and Mr. Anderson: 
Thank you for the opportunity to review the objectives of the q 


Bonding/Unfunded Liability Steering Committee. The objectives look very good. 


DMME has one questions regrading the objectives. Under objectives 1 and 
6, will the Committee Look at only oil and gas procedures and requirements for 
bonding and orphaned sites, or will the committee look at both oil and gas and 
other bonding requirements? For example, coal mining and gas and oil operators 
may share access roads subject to performance standards and bonding under BLM, 
state oil and gas, and Office of Surface Mining (or state primacy) programs. 
Sites also may be subject to Local bonding under zoning or erosion and sediment 
control ordinances. The Committee may want to expand the analysis to address 
multiple program bonding outside of traditional oil and gas regulatory programs. 


Please let me know if you have any questions. DMME looks forward to seeing 
the results of the Committee’s work. 


Sincerely, 





Cc: Tom Fulmer 


Gas and Oil Inspector *elefaxea: (Date) \ \ Ql 
(Time) 218 oon 
EQUAL OPPORTUNITY EMPLOYER 
TTY / TDD (800) 828-1120 — Virginia Relay Center 
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Paula S. Rowe, Director 
Exploration and Production 


1775 Sherman Street, Suite 2501 @ Denver, CO 80203-4313 





Telephone 303/860-0099 
FAX 303/860-0310 
October 7, 1994 
FAX TO: Bob Anderson, BLM 3 PAGES 
FROM: Paula Rowe, Team Leader: RMOGA Bonding/Unfunded Liability es 
SUBJ: Revised NPR Bonding/Unfunded Liability Team Objectives A 


Following are RMOGA‘s comments on the above-referenced NPR team objectives. We 
appreciate your timely distribution of the Bonding/Unfunded Liability objectives which 
allowed industry an adequate opportunity for review. In general, we remain disturbed 
by many of the concepts inciuded in the objectives end look forward to discussing 
them during the NPR workshop scheduled for later this month. 


Objective 1: Defining the Bonding Situation (New Objective) 

Although RMOGA believes it is appropriate to define the extent of a problem before 
addressing possible remedies, this objective is extremely vague. We suggest it be 
specifically focused toward: 1) evaluating the frequency with which the lability for 
plugging, abandonment and reciamation has fallen to the federal government; 2) 
identifying operators which have created that fiability; and, 3) evaluating 
commonalities among high risk operators which may warrant their being managed 
differently. 


biective 2 quac im ond Amounts (Praviousiy Objective 1) 
RMOGA continues to have two main concerns with this objective. As written, the 
objective implies that standard minimum bond amounts are insufficient and should be 
increased across-the-board. The BLM needs to quantify the extant of the problem and 
consider increased bond amounts commensurate with environmental risk and an 
operator’s compliance history. 





The objective also states that taxpayer liabilities include “unpaid royalties, civil 
penalties and the like". in previous comments, RMOGA recommended bond amounts 
be tied to plugging, abandonment and reclamation only. Recognizing language at 43 
CFR 3104.5 allows the authorized officer to increase bond amounts to recoup “the 
estimated costs of plugging and reclamation, the amount of uncollected royalties due 
to the Service, plus the amount of monies owed to the lessor due to previous 
violations remaining outstanding”, we question whether statutory authority exists to 


Fee Srp, 


w “8 Ei pogg oA * 
a a a 
rks ae J 7 : 
ey 2 


Ly 


3 oe : > eo i i hee : : ER os aT 





. 


ErSa-0S0S OO severed © FOBS | i 

GROO- C208 enorigsio” ; : * 222 Nar® Mad Sweet. ay =e wn a re 

OTEO-OSTNENE KAA -* Rlchesérad, Virgie 25259-34602 a ote 3 2 rare i, ) i ie A 
pee, ts) e-TRUD $a aT . Vacs ah Saas: 

onan 


At: 










































© teat adie 


290a9 € | Mud romans de ea a 


‘a fy 


¢ Cee ce crebee.d noeT ont aot peers ae bee 





fetus é. 2098 


¢. Bowers A. Lenn 
wr Bob sande 
Ng Manag arent afl 


ean) Aits ean i tegr pidsL! botnet geibatl AM baskraA Shee 


Ny 


ms 


_ 


225 }.829 
. ae 

olgee vs hnuniohnasrensterevode etien serena ADOMA ea grivclo . 

st ras ranean ray ae aa 


bach, dts nerd ety” itvene?y l ergiven ta? yiireneggs 
QrinerTe ER PPE pate eee 


disse (fn wreckes 4 Syigay ait, saee Lee wr atte.” 





The, witfentiwes leok wury 


ME had ane Lena ord ted aodeeians a nee yew ae 
acted Tenoty ve areetos OO ay all (As 1 aera 7. 2 rere tan 
od Wi hn desert 3 ~ teat ath Laos red 
veh, yield Ure Reltw renter yarns sci grarouinnes (2: seagate ORE VOU EeTy 
(S. craanerpevog, lai hat tit 5 came te hile ess RAD te 8 
grtrandas : (ey thet . sre, . | Drs mabye GAR Mall tet 
; sn yeietlers. een Ya | eye ds pny peeve = B47 
multiple pocgrem bondicg, culedée of Rraei tional @ak art et Ty 1 ; 


IN, eviraei dO yhuq Ohi Shiite SiMe Rca bi 

tenor vii oi WWI GyOs) OF eGut 

od Shonda ane ee Se loa aera spear Cee 
ra tre Ach teinasnantene etihes ee a (chgeldine Crommene 
To li paneer gees yar > 9 

Ee AP ee pa 


: . Ry , Pesill ert boex get EE , 


4 






iaiete — 


aes te Ladiobiahlannipe Angler 
| vert oe aint 
/ . some aaet 1 te a Feptapa tn Gite” = ; 
; : 


“ re. 
sorte fol Sain ‘ a re os et 


yp . Lal z FY ae 2 
A , 7 
i J eee eon f. 


F - ¥ <® 

HM - ‘ 

re vy : ; _» a 
a _ Wi 


United States Department of the Interior 


OFFICE OF THE SOLICITOR 
Washington, D.C. 20240 





DEC 5 1994 





Memorandum 


To: Bonding/Unfunded Liability Steering Committee 
Bureau of Land Management 


From: Dennis Daugherty, Attorney-Advisor 
Branch of Onshore Minerals 
Division of Energy and Resources 


Subject: Performance Review Issue 4 
Liability for Lease Obligations 


You have requested legal background information for your 
recommendations to the Director, Bureau of Land Management (BLM), 
concerning the liabilities and bond requirements of current and 
former record title owners, operating rights owners, and on-the- 
ground operators, with respect to royalty, operational and 
performance obligations (including plugging and abandonment), 
assessments and civil penalties. 


In particular, you are examining whether an interest holder’s 
obligation is limited to the proportion of one’s interest in a 
lease or joint and several with others holding similar interests in 
the lease. Also, you want to address the effects of assignment of 
record title or transfer of operating rights on liability for these 
obligations. Because this background paper is lengthy and complex, 
we will first highlight some of the relevant issues which are 
involved in your consideration and are potential candidates for 
rulemaking to clarify responsibilities. 


The purpose of this memorandum is not to reach conclusions as to 
what is the most legally defensible approach. Rather, our interest 


is to review the relevant issues and provide background as to 
existing law, cases and regulations. 


I. Highlights 

A. Operating Rights, Record Title, Operator 

Are there areas in the regulations where separate mention of these 
parties would aid in avoiding time consuming disputes over 


responsibility? 


Should BLM cease to mention operating rights owners separately in 
Part 3162 with respect to drainage and civil penalties? Should BLM 


1 
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resume adjudication of transfers of operating rights in order to be 7 
in a better position to hold operating rights owners to terms of 
the lease? 


B. Multiple Lessees 


Should each co-lessee be responsible for all or only a 
proportionate share of the obligations of the lease? Should the 
same rule apply to all lease obligations, or should distinctions be 
drawn based on the nature of the obligation? Should this be stated 
expressly in BLM’s regulations or in the lease? 


Should BLM require that each co-lessee be bonded (named as 
principal) or continue to issue leases and approve assignments 
based on the bond of a single party? 


Is an operating rights owner responsible for more than its 
proportionate share of the obligations of the lease? 


C. Assignors and Assignees 


Should assignors continue to be responsible for liabilities that 
accrued pre-assignment? If so, when should sureties be released 
from pre-assignment liability? If only the period of liability is 
to be terminated, should BLM release cash bonds and certificates of 
deposit? Should 43 CFR 3106.7-2 be revised to more expressly hold . 
an assignor liable for obligations that accrued pre-assignment? 7 


Should that regulation or the form for approval of assignments be 
revised to more expressly hold an assignee liable for pre- 
assignment liabilities? Should such a regulation address the issue 
as one of adequacy of bond or lease qualifications, or a condition 
of assignment? 


II. Obligations of Record Title Owners, Operating Rights Owners, 
and Operators 


A. Record Title Owners 


The lessee is the person or entity holding record title in a lease 
issued by the United States pursuant to the MLA or other leasing 
Statute.’ The term "record title" means "a lessee’s interest ina 
lease which includes the obligation to pay rent and the right to 
assign and relinquish the lease." A record title owner is either 
the original lessee or someone to whom the leasing agency has 
approved an assignment of a leasehold interest. The record title 
interest includes operating rights, i.e., the right to engage in 





1943) Cl. FURY S87 3200 .0-51(1) and. 3760, 6-5 i hie 


2 43 C.F.R. § 3100.0-5(c). 
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leasehold operations and take production from the lease.*? However, 
operating rights may be severed from the record title interest and 
transferred in whole or in part to another person. In many cases, 
particularly with noncompetitive leases under the old lottery 
system, the record title owner transferred its operating rights and 
retained only an overriding royalty, thus significantly limiting 
both the owner’s ability and interest in responding to compliance 
orders of BLM or royalty demands of MMS.‘ 


The lessee or record title owner’s obligations arise under the 
terms of the lease. Those obligations include the payment of 
royalties (Standard Lease Form 3100-11, June 1988, sec. 1), the 
drilling of wells necessary to protect the leased lands from 
drainage or the payment of compensatory royalties therefor (sec. 
4)°, the conduct of operations so as to minimize adverse impacts 
(sec. 6), and the proper abandonment of wells, reclamation of land 
and removal of equipment at the end of the lease (sec. 12). BLM’s 
regulations and orders require that the United States be 
compensated for, or protected from, drainage by wells drilled on 
adjacent lands® ad be assured of compliance with applicable 


3. See the definition of "operating rights" in 43 C.F.R. § 
321:005 0250 be: 


4 Some industry attorneys maintain that it makes little sense 
to focus on lessees of record for compliance with requirements to. 
protect the lessor from drainage because "not only would such a 
lessee not receive any benefit from lease production after the 
transfer, but he would be left without control over lease 
operations, would not have access to information on whether 
drainage was occurring, and would not have authority to affect 
drilling decisions or institute protective measures." See Marla 
Williams and Rhonda Johnson, Compensation for Drainage from Federal 


Leases: An Industry Perspective, 10-30 (unpublished manuscript, 
prepared for Rocky Mountain Mineral Law Foundation, 1994). The 


arrangements between a lessee and its operating rights owner, 
however, do not relieve the lessee of its obligations to BLM. BLM 
expects lessees who alienate operating rights to protect their 
ability to insure performance in the agreements they make with 
third parties. 


> Pursuant to the applicable regulations, section 4 of current 
Form 3100-11, Offer to Lease and Lease for Oil and Gas, states the 
"[l]lessee shall exercise reasonable diligence in developing and 
producing, and shall prevent unnecessary damage to, loss of, or 
waste of leased resources ... . Lessee shall drill and produce 
wells necessary to protect leased lands from drainage or pay 
compensatory royalty for drainage in amount determined by the 
lessor." (Emphasis added.) 
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environmental laws, reclamation and operational requirements.’ 


The lessee (holder of the record title), by virtue of its direct 
contractual relationship with the Federal Government, bears the 
ultimate legal responsibilit and;*“thus,> “i iabitity’-for--the 
activities on the leased area.* Lessees are responsible for their 
contractors’ and subcontractors’ compliance with the terms of 
permits, plans, leases, laws and regulations, according to Onshore 
Order #1.’ The lessee is not relieved of those responsibilities by 
transferring operating rights to another. The definition of 
"transfer" in 43 CFR § 3100.0-5(e) states that a sublease "does not 
extinguish a lessee’s obligation to fulfill the covenants of a 
lease." Such a result is consistent with the common law on 
subleases.'’® On the other hand, 30 U.S.C. 187a and 43 CFR § 
3106.7-2'! may be read to suggest that the record title owner’s 
responsibilities continue only until the sublease is approved.” 


7 See 43 C.F.R. § 3162.5-1; see generally Onshore Oil and Gas 
Order No. 1, 48 Fed. Reg. 48,916, (1983), Corrections Published in 
48 Fed. Reg. 50226 (1983) {hereinafter Order #1]. 


§ Ralph G. Abbott, 115 IBLA 343, 346 ("[(U]1ltimate 
responsibility remains with the record owner of the lease.") 


9 48 Fed. Reg. 48916 (1983). 


10 w. W. Thornton The Law of Oil and Gas (Kuntz Supp. 1990), § 
Si tateaaie 


1 43 CFR § 3106.7-2 reads in pertinent part: 


The transferor and its surety shall continue to be 
responsible for the performance of all obligations under 
the lease until a transfer of record title or of 
operating rights (sublease) is approved by the authorized 
officer. . 


(Emphasis added. ) 
12 Williams and Johnson, supra note 3, claim that the effect 
of 43 CFR 3106.7-2, together with the 1988 amendments to Part 3100, 
is to relieve the record title owner of responsibility after 
operating rights are transferred. They rely largely on an argument 
that omission of proposed rule provisions in the final rule is. 
evidence as to the meaning of the rule that was finally adopted. 
They point to express provisions in the proposed rule stating that 
"both the approved sublessee and the lessee of record are 
responsible for all lease obligations...," 52 Fed. Reg. 22,592 
(1987), and "retention of any portion of the record title to a 
lease retains the liabilities of the lease...," 52 Fed. Reg. 22,596 
(1987). Neither of these provisions were adopted in the final rule 


4 


S-4 


Rulemaking to render these provisions consistent is desirable. 


This is not to say that the lessee must be the first party to be 
notified in the case of a breach of a lease, applicable regulation, 
Onshore Oil and Gas Order or condition contained in the permit to 
Grill. In fact, the provisions of 43 CFR § 3163.1(a) expressly 
require that the BLM notify the operating rights owner or operator 
of a violation or default in the operation of lease activities. 
However, this requirement does not absolve the lessee of 
responsibility for lease activities. It merely requires BLM to 
first notify those who are actually on the leased premises and 
conducting lease activities of violations or areas of 
noncompliance, and makes the operator or operating rights owner 
responsible for any penalties or assessments in the event the 
noncompliance is not abated, although as noted above, the lessee is 
still ultimately responsible. 


B. Operating Rights Owner 


An "operating right" or "working interest" is an "interest created 
out of a lease authorizing the holder of that right to enter upon 
the leased lands to conduct drilling and related operations, and 
produce oil or gas from such lands upon discovery in accordance 
with the terms of the lease."* Correspondingly, an "operating 
rights owner" is a person or entity holding an operating right in 
a lease issued by the United States.” 


BLM regulations treat operating rights as a sublease, a subsidiary 
‘arrangement within the framework of the lease between the lessee 
and the United States, which remains intact.” The sublessee 
becomes responsible for all obligations under the lease rights 
transferred to the sublessee upon approval of the transfer by BLM. 
30 U.S.C. 187a and 43 CFR § 3106.7-2.'° This statute and regulation 


promulgated at 53 Fed. Reg. 17,340. See Williams and Johnson, 
Supra, note 3 at p. 10-33. 


3 43 C.F.R. § 3100.0-5(d). See also Harry L. Bigbee, 2 IBLA 
Jai eovayy. 


4 43 C.F.R. §§ 3100.0-5(j) and 3160.0-5(p). 

IS 43 CFR § 3100.0-5(e). 

18 30 U.S.C. 187a provides that "Upon approval of any 
assignment or sublease, the assignee or sublessee shall be bound by 


the terms of the lease to the same extent as if such assignee or 
sublessee were the original lessee, any conditions in the 


assignment or the sublease to the contrary notwithstanding." 43 

CFR 3106.7-2 states in pertinent part that "When a transfer of 

operating rights (sublease) is approved, the sublessee is 
5 
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only expressly address the liability of the operating rights owner 
after approval of the assignment. However, despite the rule in 43 
CFR § 3106.1 that transfers are subject to DOI approval,!’ BLM has 
discontinued the approval of transfers of operating rights. Thus, 
an operating rights owner whose rights have not been approved by 
the Department can argue that he has no contractual obligations to 
the Department. Nevertheless, to the extent the sublessee or 
operating rights owner is in fact operating on the lease, there 
would be privity of estate on which to base responsibility for 
compliance with BLM regulations.” | 


Subpart 3162 expressly applies to operating rights owners as well 
as operators. The operating rights owner is required to drill 
diligently to protect the lessee from drainage (§ 3162.2) and is 
made subject where appropriate, to civil penalties (§ 3163.2.) A 
definition of "operating rights owner" was added to § 3160.0-5 in 
1988 and the terms "operator" or "operating rights owner" were 
added in several sections of Part 3160.~- The preamble stated that 
the purpose of the rulemaking was to "provide that the individual 
holding the operating rights to a lease is responsible for all 
obligations relating to the responsibilities transferred by the 
lessee of record, including drainage." 53 Fed. Reg. 17,349 (1988). 


C. Operator 


An operator is a person or entity, including the lessee or 
operating rights owner, "who has stated in writing to the 
authorized officer that it is responsible under the terms and 
conditions of the lease for the operations conducted on the leased 
lands or a portion thereof." In many cases, activities on the 
leased premises are not conducted by the lessees, but rather by an 
operator, a person or entity designated by the lessees or operating 
rights owners. The BLM authorized officer is to be notified any 
time there is a change in operator and the new operator is 


responsible for all obligations under the lease rights transferred 
to the sublessee." 


7 43 CFR § 3106.1(b) states in pertinent part, "(t]he right of 
the transferee to a lease or an interest therein shall not be 
recognized by the Department until the transfer has been approved 
by the authorized officer." 


18 Even parties that act as operator without authority, but 
through inadvertence, ignorance or dishonesty conduct oil and gas 
operations on Federal or Indian lands are nevertheless subject to 
the operating regulations and to penalties for their violation. 
Jack Corman, 119 IBLA 289 (1991). 


19 43 C.F.R. §§ 3100.0-5(a) and 3160.0-5(q). 
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responsible for furnishing evidence of sufficient bond coverage.” 
The term "operator" is defined in Part 3160, as noted above, to 
include anyone who has notified the BLM that he/she has accepted 


responsibility for conducting operations, "whether it be the 
lessee, owner of operating rights (lessee) or a contractor on 
behalf of an operator." The operator, so defined, "is responsible 


for the default that may occur in the conduct of activities in 
exploration, development and production under the terms and 
conditions of the lease." 53 Fed. Reg. 17,349 (1988). 


Operators are required to agree to accept responsibility for 
operating in compliance with the regulations, 21 and contractors of 
the operator are also held responsible for such compliance as 
agents of the operator.” The operator is also responsible to BLM 
for compliance with Part 3160 and onshore orders promulgated 
thereunder. ~ Furthermore, satisfactory plugging and abandonment 
is expressly an obligation of the operator. The operator has 
been described as having the primary obligation for proper 
abandonment of a well. Ralph G. Abbott, 115 IBLA 343 (1990). 


The operator’s responsibility for compliance with operating 
regulations arises as well from its very activities on the ground. 
See Corman, supra note 17. The operator may also be responsible 
under contract, as the unit operator is under the terms ofn-the 
model unit agreement, to pay royalties on behalf of the record 


title owners. Forest Oil Corp., 113 IBLA 30 (1990). 
el Te. The Responsibilities of Multiple Lessees 


A. The Significance of Joint and Several Liability 


Under joint and several liability, all obligors (lessees) owe full 
performance to the obligee (lessor). Obligees can sue one obligor 
for full performance. An obligee need not worry about impecunious 
obligors as long as one of the obligors is able to pay or perform 
the obligation. In joint liability, it is necessary to join all 


debtors. In several liability, the obligee has a separate and 
distinct action against each obligor. Where joint and several 
liability is not present, the risk that one or more obligors does 
not pay is shifted to the obligee. The alternative’ of 





20. e439) GERS § ga P62i73:. 

21 43 CFR § 3160.0-5(q). 

2.043 GPRS 3 16213.15) 

3 See 43 CFR §§ 3161.1(a), 3162.1(a), and 3164.1. 


4% ASUCFRIS 32621344. 
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‘proportionate allocation of financial responsibility works smoothly 
when all parties bear their respective burdens. However, one of 
those parties may be unable to pay or be beyond the jurisdictional 
reach of the parties. For example, one may be bankrupt or 
otherwise have legal protections against collection of debts.” 


Whether or not co-lessees are jointly or severally liable with one 
another or the operating rights owners is a very important question 
for BLM’s bonding policy. BLM’s current bonding policy, accepting 
the bond of the operator or any single lessee or operating rights 
owner as sufficient to protect the United States with respect to 
the lease.” This policy assumes that most relevant obligations 
are joint and several. If, instead, each interest owner is 
obligated only to the extent of his proportionate interest in the 
lease or its production, a bond securing the performance of only 
one of those holding a fractional undivided interest” in the lease 
does not assure BLM that all obligations will be performed. 


B. Multiple Lessees at the Time of Origin 


As between the lessor and the original parties to the lease, under 
simple contract law all lessees are bound for full performance of 
lease obligations. "Where two or more parties to a contract 
promise the same performance to the same promisee, each is bound 
for the whole performance thereof, whether his duty is joint, 
several, or joint and several." Restatement of the Law Second: 
Contracts 2d § 289(1) at 410 (1979). At common law an undertaking 
was viewed as joint only "unless the promises took a linguistic 
form appropriate to several-duties," but the modern tendency is to 
treat the question as one of interpretation. Id. at 412. 


In any case, "a promise in the first person singular, signed by 
several persons, creates joint and several duties." Id. 


% That is not to say that BLM and its lessees could not 


devise an alternative to each co-lessee always being liable for all 
obligations or never being responsible for more than its 
proportionate share of the whole. For example, under the 
relatively recent model Uniform Comparative Fault Act, obligors are 
responsible for more than their proportionate share of the damages 
in a tort action only to the extent that the obligee is unable to 
collect from the other responsible parties. 


* See 43 CFR §§ 3104.1, 3104.2 and 3104.3 ("the lessee, 
operating rights owner (sublessee) or operator" is authorized to 
submit bond). 


7 The term "undivided interest" simply refers to the fact that 


the interests are not assigned to particular portions of the 
property. 
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All of the original lessees enter into a lease form phrased so that 
they refer to themselves in singular terminology, such as term 12, 
"...lessee shall place affected wells in condition for suspension 
or abandonment, reclaim the land as specified by the lessor...." 


It is not uncommon for lease applicants to express in their 
application the percentage interest they intend to hold. Where 
. there is more than one applicant for a lease, the IBLA has 
recognized that the parties may define the relationship among the 
lessees as they please. See Turner C. Smith, Jr., 66 IBLA 1 
(1982), which held that BLM had no basis for refusing to accept an 
application to hold a lease as joint tenants, overturning to the 
extent inconsistent the Opinion of the Acting Solicitor, M-36434 
(September 12, 1958) .% However, as against the lessor, the IBLA 
has not directly questioned that opinion of the Acting Solicitor to 
the extent it held: 


The practice of the Department ever since the [Mineral 
Leasing] act was passed has been to issue leases where 
more than one person or corporation have joined in an 
application (offer), to such applicants (offerors) and to 
treat them as equally interested in the lease and jointly 
and severally liable. Edward Lee and Viola Conklin, 51 
L.D. 299 (1925). In other words, such applicants have 
been treated as ‘’associations" and they have been so 
dealt with....However whether specifically so designated 
or not, multiple persons were so treated and the group 
was charged with the full acreage and each individual was 
charged with his proportionate share. 


Opinion M-36434 quoted in Henrikas Brazaitis, 107 IBLA 56 (1989). 
It should be noted that Conklin did not address joint and several 
liability and that the reference to joint and several liability in 
the 1958 Solicitor’s Opinion was dicta. Moreover, ina recent case 
involving royalties, without explaining its rationale, the IBLA 
declined to hold .a co-lessee-purchaser-payor liable for the 
royalties of its co-lessees, stating "[t]hat obligation would fall 
on each of the owners of the leases for their proportionate share 


of production." Phillips Petroleum Co. and Phillips 66 Natural Gas 


*% The holders of undivided interests in the working interest 
in oil and gas properties, including leasehold interests, are 
tenants in common, unless they contract otherwise. George Thompson, 
4 Real Property, § 1795 at 146-47 (Grimes Replacement 1979); DeMik 


vVreCargqg1 1) 485 aPe2dev29, 4232r((Oklas aog7d)5 The .nature of the 
cotenancy among fractional interest colessees defines their 
obligations to each other and in some cases third parties. The 


type of cotenancy does not define the lessor-lessee relationship 
which is instead defined by the lease, other agreements among the 
parties, and the applicable mineral law. 
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In the absence of express authority to waive its rights, the 
Government cannot be presumed to have waived its rights to pursue 
each and every party to the lease for full performance. Waiver 
requires both knowledge of an existing right and an intention to 
relinquish it. Alaska _Statebank, 111 IBLA 300 (1989). 
Furthermore, the government is not estopped by the acts of its 
agents when that agent acts without authority or contrary to law or 
regulation. Federal Crop Insurance Corp. v. Merrill, 332°U0:S."380, 
384 (1947). The MLA, like the Federal Land Policy Management Act, 
does not "invest the Secretary with authority to waive or excuse 
noncompliance with the statute, or to afford claimants any relief 
from statutory consequence." Dee Wright, 69 IBLA 309 (1982). 


B. Multiple Lessees Resulting from Assignment 


It also is possible that the multiplicity of lessees of record may 
be the result of assignments by several original lessees. As 
discussed in Part IV. below, the assignee becomes bound to the 
terms of the original lease according to section 30a of the MLA. 
Since the lessee-assignor was liable for full performance of the 
lease, the assignee is too unless relieved by the lessor... 


C. Multiple Operating Rights Owners 


A more complex question is whether the obligations of an operating 
rights owner, derived from one of several record titleholders, are 
joint and several with the holders of other operating rights 
derived from the same lessee. The MMS Payor Liability rule will 
answer in the affirmative. Is that operating rights owner jointly 
and severally liable with the holders of operating rights created 
by other lessees? MMS will propose a regulation that says no. 
This certainly is an area in which a rule making such clear 
demarcations is useful.” 


D. Nature of Liability Relates to Divisibility of Obligation 


As you consider your recommendations in this matter, we would 
suggest that consideration be given to the nature of the 
obligation. An obligation should only be classified as owed 
jointly and severally if it is an indivisible obligation, one which 
cannot be satisfied by the partial separate actions of the several 


obligors. See Clayman v. Goodman Properties, Inc., 518 F.2d 1026, 
1032°(D.C?> Cir. .1973) 9 ("The point, ‘however, -is’ not whether the. 


2 This is a different question than whether or not an 
operating rights owner is jointly and severally liable with the 
record title lessee from which its interest derives. We conclude 
that it is, and MMS is proposing this in its rule. See the 
discussion of subleases in IV. 
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contract expressly describes an obligation of two or more as joint, 
but whether it makes it manifest that the obligation is several. 
Here the completely undivided nature of the performance called for 
refutes the thesis that it could legitimately be undertaken by only 
two of the three"). See also La. Civil Code Art. 1789: 


When a joint obligation is divisible, each joint obligor is 
bound to perform, and each joint obligee is entitled to 
receive, only his portion. When a joint obligation is 
indivisible, joint obligors or obligees are subject to the 
rules governing solidary obligors or solidary obligees. 


The terms "solidary" and "in solido" in Louisiana’s civil law have 
the same meaning as "joint and several" in common law 
jurisdictions. 


Another model to which we may look is the Comprehensive 
Environmental Response, Comprehension and Liability Act (CERCLA) 
which follows the tort law of most states in holding liability to 
be joint and several except when the harm is divisible. See United 
States vee#Al can vAlAimi numeéCorp 2919908 Pe2Qan7hlpe722e(2a kCinnAg993); 
United States v. Kayser-Roth, 910 F.2d 24, 26 (ist Cir. 1990), 
cert. denied, 498 U.S. 1084 (1991); Rudelson v. United States, 602 
E220 +el226 (ae S382 eo (Sith waCiab999079) (erring American’ Motorcycle 
Association v. The Superior Court of Los Angeles County, 578 P.2d 
899,+905 «(Sup.cCtweCala £91978) tot Diability *forvain’collision) ; 
United States v. Valentine, 856 F. Supp. 627, 633-34 (D.Wyo. 1994) 
(RCRA case in which court stated "joint and several liability is 
the evolving, modern rule applied in environmental cases where the 
injury is indivisible"). For example, the obligation to plug a 
well cannot be satisfied by each of several parties partially 
plugging the well. Such an obligation can be satisfied only by 
fully plugging the well. Thus each co-lessee (or operating rights 
owner) is liable to the Federal Government for the full obligation 
of plugging a well, and the Government may compel any one person to 
doses 


Liability may be joint and several as well if it arises under tort 
or if such treatment is specified in an applicable statute, such as 
CERCLA. An obligation that can be satisfied by the payment of 
money is divisible, and MMS generally will treat lessees as 
responsible only for their proportionate share of royalties in its 
proposed Payor Liability rule. 


The BLM has a strong argument that the obligation to protect the 
United States from drainage of its hydrocarbons by drilling an 
offset well is also owed jointly and severally because it is an 
indivisible obligation. It cannot be satisfied by one interest 
holder proffering a portion of the cost of drilling an offset well. 
Similarly, unless all interest holders in the federal lease consent 
to joinder to a unit or communitization agreement with the tract 
from which the federal hydrocarbons are being produced, the United 
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States is still deprived of its lease rights. You could advise BLM < 
that it should not permit one of those parties to satisfy this 
obligation to make the United States whole by the payment of less 

than all the damages suffered. One could conclude that the 
compensatory royalty obligation was divisible, however, because a 
monetary payment is involved. In any case, rather than litigate 

this question, we would encourage BLM to include an express 
statement as to whether liability for payment of a compensatory 
royalty is or is not joint and several in your proposed rulemaking 

on drainage. 


Iv. Effect of Assignments/Transfers 
A. Relevant statutory, regulatory and lease terms 
Section 30a of the MLA provides in pertinent part: 


Notwithstanding anything to the contrary in section 30 of this 
Act, any oil or gas lease issued under the authority of this 
Act may be assigned or subleased as to all or part of the 
acreage included therein, subject to final approval by the 
Secretary and as to either a divided or an undivided interest 
therein, to any person qualified to own a lease under this 
Act...Until such approval, however, the assignor or sublessor 
and his surety shall continue to be responsible for the 
performance of any and all obligations as if no assignment or 
sublease had been executed. The Secretary shall disapprove 
the assignment or sublease only for lack of qualification of 
the assignee or sublessee or for lack of sufficient 
bond....Upon approval of any assignment or sublease, the 
assignee or sublessee shall be bound by the terms of the lease 
to the same extent as if such assignee or sublessee were the 
original lessee, any conditions in the assignment or the 
sublease to the contrary notwithstanding. Any partial 
assignment of any lease shall segregate the assigned and 
retained portions thereof, and as above provided, release and 
discharge the assignor from all obligations thereafter 
accruing with respect to the assigned lands;.... 
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Correspondingly, section 11 of the current lease form states that, 
"As required by regulations, lessee shall file with lessor any 
assignment or other transfer of an interest in this lease."*° Each 
transfer of record title or operating rights is to be filed with 


*.. Offer to Lease ‘and’"Lease for"Oil and Gas’ form’ 3100712 


(June 1988). ¢ 
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the BLM.*! BLM regulations require approval of assignments of 
record title or creation of subleases for such assignment or 
transfer to be recognized by and bind the Government.” As noted 
in II. B. above, BLM is no longer granting approval to transfers of 
operating rights. BLM is to be informed of transfers of overriding 
royalty interests or similar payments, but approval is not 
required. *% Once an assignment or sublease is approved, "the 
assignee or sublessee shall be bound by the terms of the lease to 
the same extent as if such assignee or sublessee were the original 
lessee, any conditions in the assignment or sublease to the 
contrary notwithstanding. "™ "Until such approval, . . . the 
assignor or sublessor and his surety shall continue to be 
responsible for the performance of any and all obligations as if no 
assignment or sublease had been executed. "* 


Pursuant to the above provision, 43 CFR § 3106.7-2 states that: 


The transferor and its surety shall continue 
to be responsible for the performance of all 
obligations under the lease until a transfer 
of record title or of operating rights 
(sublease) is approved by the authorized 
officers) cal. iantrertapprovalror. the itransfer 
of record title, the transferee and its surety 
shall be responsible for the performance of 
all lease obligations, notwithstanding any 
terms in the contract to the contrary. When a 
transfer of operating rights (sublease) is 
approved, the sublessee is responsible for all 
obligations under the lease rights transferred 
to the sublessee. 


To implement these provisions, BLM has developed Form 3000-3, 


Assignment of Record Title Interest in a Lease for Oil and.Gas or 
Geothermal Resources and, Form 3000-3a, Transfer of Operating 


Rights (Sublease) in a Lease for Oil and Gas or Geothermal 


Resources. Part B (3) of Form 3000-3 states that an "Assignee’s 
signature to this assignment constitutes acceptance of all 
applicable terms, conditions, stipulations and restrictions 
pertaining to the lease described herein." Similarly, Part B (3) 

3} 543, CFRyB 840 6.40004. 

2? *43yCFRaS 3106s 11b)t 

33-43 CFR §§ 3106.1(b) and 3106.4-2. 
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of Form 3000-3a, states that a: 


"Transferee’s signature to this assignment 
constitutes acceptance of all applicable 


terms, conditions, stipulations and 
restrictions pertaining to the lease described 
herein. Applicable terms and conditions 


include, but are not limited to, an obligation 
to conduct all operations on the leasehold in 
accordance with the terms and conditions of 
the lease, to condition all wells for proper 
abandonment, to restore the leased lands upon 
completion of any operations as described in 
the lease, and to furnish and maintain such 
bond as may be required by the lessor pursuant 
to regulations 43 CFR §§ 3104, 3134 or 3206. 


B. Effect of Assignment Approval on Liability 


Under the MLA, the assignor remains the lessee of record and at 
risk for all obligations that arise until approval of the 
assignment, while the assignee is clearly liable for post- 
assignment activities after the approval. 30.70SyCGed 87acereBy 
privity of estate with the lessor, the assignee is liable from the 
date of the first operations from which it benefits. Moreover, 
while the matter is not free from doubt, one could reasonably infer 
by negative implication from the statute and regulation that the 
assignor is not responsible for obligations that arise subsequent 
to approval. The area that would benefit most from more explicit 
regulatory provisions is the effect of an assignment on the 
liability of assignors or assignees for obligations accrued but not 
Satisfied before the assignment, such as pre-assignment drainage, 
environmental damage, or reclamation. 


1. Liability of the Assignor 
a. Regulatory language 


With respect to royalty liability, MMS proposes in its payor 
liability rule to limit an assignor to obligations that accrued 
before assignment and an assignee to obligations that accrue after 
assignment. BLM may wish to consider changing its regulation on 
assignments, 43 CFR § 3106.7-2, to reinforce that MMS policy. A 
model you may wish to consider are the MMS offshore regulations 
which since 1954 have expressly provided that the assignor is 
responsible for obligations that accrued prior to approval of the 
assignment: 


(d) The assignor shall be liable for all obligations 
under the lease accruing prior to the approval of the 
assignment. — < 
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(e) The assignee shall be liable for all 
obligations under the lease subsequent to the 
effective date of an assignment, and shall comply 
with all regulations issued under the Act. 


30 CFR §§ 256.62(d) and (e). Although the assignee becomes liable 
for all obligations after the effective date of the assignment, the 
assignor remains liable for those obligations accruing prior to the 
approval of the assignment.** So, MMS would hold both the assignor 
and assignee liable for those obligations. 


In contrast, BLM’s onshore regulation, captioned "continuing 
responsibility," largely parrots 30 U.S.C. 187a without addressing 
specifically the assignor’s responsibility, or lack thereof, for 
obligations accruing prior to the assignment. While the statute 
could be construed to support either outcome, it tends to support 
continued assignor responsibility as explained below. 


b. Statutory authority 


The negative implication of the statement in section 30a of the MLA 
--that the assignor continues to be responsible until approval of 


the assignment--is that after the approval he is not. However, 
that clause is followed by one dealing with partial assignments 
that references back to its rule for complete assignments. Lie 
states: 


Any partial assignment of any lease shall segregate the 
assigned and retained portions thereof, and as above provided, 


36 In its October 6, 1993 Notice to Lessees No. 93-2N, the MMS 
interpreted these regulations to mean that after the approval of 
the assignment, the assignor continues to be liable for plugging 
and abandonment costs if the operator and present assignee(s) are 
unable to meet those costs. Relying on the language of 30 CFR § 
256.62 (d), the MMS specifically stated: 


The obligations to plug and abandon wells, remove 
platforms and other facilities, and to clear the seafloor 
of obstructions accrue when a well is drilled or used, a 
platform or other facility is installed or used, or an 
obstruction is created. These obligations continue until 
the procedures specified in 30 CFR Part 250, Subpart G, 
Abandonment of Wells, are followed. 


(notice mailed to all offshore lessees, but not published in 
Federal Register) MMS now contemplates proposing an offshore rule 
containing the statement just quoted. Thus, by finding that 
plugging and abandonment obligations accrue prior to the approval 
of the assignment, the MMS takes the position that assignors would 
continue to be liable for those costs. 
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release and discharge the assignor from all obligations 
thereafter accruing with respect to the assigned lands;... 


30 U.S.C. 187a (emphasis added). The crossreference may be 
construed to mean that Congress intended that assignors be released 
only from obligations accruing after the assignment. On the other 
hand, the term "release" is not employed in that portion of section 
30a that deals specifically with complete assignments. Accordingly 
BLM may want to clarify in the regulations what release, if any, is 
contemplated. 


c. State law background 


The common law, of course, does not govern federal leases when 
there are express statutory, regulatory and lease terms, but it is 
useful to inform our understanding of the issues. MMS’ notion that 
the assignor and assignee can both be responsible for certain lease 
obligations is consistent with the common law. . W.L. Summers 
describes the law of assignor liability as follows: 


An oil and gas lessee does not escape his duties to 
perform the covenants of the lease by assignment, even 
though the assignee may likewise incur the duty of their 
performance, for the lessee is bound by virtue of his 
contract with the lessor.” 


Because the duties to plug and abandon are contained in the lease 
provisions, and are therefore part of the express contract, the 
assignor would remain liable under the common law rule except to 
the extent that the lessor (in the lease or subsequent document) 
expressly releases the assignor.* The assignor of a lease remains 


37 = The Law of Oil and Gas §553, at 595 (1958). See also 
Howard Williams and Charles Meyers, 2 Oil and Gas Law § 403.1, at 
263-64 (1991). W.W. Thornton, The Law of Oil and Gas, § 350 


(Eugene Kuntz Supp. 1960) puts it this way: 


The assignment of the lease does not release the assignor from 
the fulfillment of the covenants or engagements contained in 


it . . . such assignor is in the position towards (the 
assignee) of a surety, and such assignee is regarded in fact 
as the principal debtor. . . . [The assignor’s] liability 
continues by privity of contract until the lease shall 
terminate. 


38 w.W. Thornton, The Law of Oil and Gas, § 51.2(c) (Eugene 
Kuntz Supp. 1990), states: 


It is not uncommon for the general assignment clause to 
contain a special provision for release of the lessee 
upon assignment of the lease.... In the absence of such 
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‘liable to the lessor for the fulfillment of express obligations 
contained in the lease, including those that arise after the 


effective date of assignment. Restatement of the Law(Second), 
Contracts 2d § 317(2) and 318.” 


The law of Louisiana, although of different origins, reaches the 
same result. In Mire vs. Sunray DX Oil Company, 285 F. Supp. 885 
(La. D.C. 1968), the court found that under Louisiana law, the 
"original lessee remains bound on the obligations of the lease to 
his lessor even though the lessee has assigned the lease," in the 
absence of a novation or other unequivocal release. Mire, 285 
F.Supp. at 891-92. Section 129 of the Louisiana Mineral Code, La. 
R.S. 31:129, added in 1975, made clear that the assignor of a 
mineral lease would remain liable unless the lessor "discharged him 
expressly and in writing." See also Kleas v. Mayfield, 404 So.2d 
500, 506 (La.App. 3d Cir. 1981). : 


Section 30a of the MLA does expressly release the assignor of 
liability for obligations accruing after the assignment, but not 
for those that accrued pre-assignment. To the extent that the 
release does not by its terms reach liabilities that accrued pre- 
assignment, the assignor would be deemed under common law to 
continue to owe a duty to the lessor. 


2. Liability of the Assignor’s Surety 


The interrelationship of the bond, rules of liability, and the 
process for evaluating lease account status in connection with 
assignments and the problems associated with attempting to collect 
from an assignor under the current rules, are illustrated by the 
ease jof Karis 011 ‘Co, Mnes6956 IBlA 3: (1981)8 


Karis held that the bond of a surety should be released upon 
approval of an assignment, apparently on the assumption that the 
principal obligor, the assignor, had no further obligations after 


clause, because of the privity of contract that exists 
between the lessor and lessee of an oil and gas lease, 
the lessee remains liable for the performance of 
covenants contained in the lease after having assigned 
all interest therein. 


39 However, while under the common law an assignor would be 
responsible for royalties in the absence of an express release, 
Curry v. Texas Co., 8 SW2d 206, 210 (Tex. Civ. App. 1928), this may 
or may not be true in the case of "implied covenants and those 
convenants that can be performed satisfactorily only by a person in 
possession." Thornton, Oil and Gas §51.2(c), at 310 (Kuntz Supp. 
1990) 
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approval, without inquiring into when the obligations arose. 
Karis Oil Co. ("Karis") appealed a decision of BLM’s Colorado State 
Office that terminated its liability on bond 257888. However, BLM 
refused to release the bond altogether, even though BLM had already 
approved the assignment of all of Karis’ record title and working 
interest. BLM’s reason for not releasing the bond was that it was 
awaiting a report by the U.S. Geological Survey determining whether 
the activities of the assignee were such as to make it liable for 
all matters covered by Karis’ bonds. The Interior Board of Land 
Appeals ("IBLA") stated that, "Questions as to the appropriateness 
of a bond provided by an assignee. . . should be resolved prior to 
the approval of the lease’s assignment. . . . Once approval of the 
assignment occurs, however, it is error to hold that the assignor’s 
bond liabilities for the subject lease continue absent an express 
arrangement."*° While the Board was not explicit in its reasoning, 
it appeared to be construing 43 CFR § 3106.7-2 to release the 
assignor, and thus his surety, of further liability after approval. 
This Office advised BLM to interpret the opinion to require only 
the termination of the period of liability on a bond, reflecting 
the view that the assignor’s surety could still be bound for 
obligations that accrued prior to the assignment/termination of 
liability. 


In a footnote, the IBLA stated that the regulations and various 
forms could be structured in a way so as to expressly provide that 
a bond would not be released until it had been ascertained that 
there was no need of recourse against the bond, but such must be 
done before the assignment is approved.‘*! IBLA suggested that the 
Department could condition assignment by requiring that the 
assignee furnish bond from a surety agreeing to be responsible for 
all liability which had already attached to the bond of the 
assignor. 


3. Liability of the Assignee 
a. Statute and legislative history 


Section 30a of the MLA provides that once an assignment or sublease 
has been approved, the "assignee or sublessee shall be bound by the 
terms of the lease to the same extent as if such assignee or 
sublessee were the original lessee. . .." 30 U.S.C. 187a. Note 
that unlike at common law, sublessees (which BLM regulations define 
to include operating rights owners) are bound to the lessor for the 
performance of lease obligations, at least with respect to 


obligations arising post-assignment. The parameters of an 
assignee’s liability for pre-assignment defaults have been the 
topic of several conflicting opinions. MMS now proposes in its 


40.9.5 85 EBLA fatvut24=2 55 
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) payor liability rule to limit the obligations of the assignee to 
royalties accruing after assignment. 


Unfortunately, the legislative history of section 30a, added in 
1946, contains no clear explanation whether its language on 
assignee liability applies to pre-assignment obligations. What is 
clear is that the provision was "intended to assure that the 
assignee will carry out and fulfill those obligations important to 
the development of oil and gas resources which are _ the 
responsibility of the assignor."* The conferees added the last 
sentence in section 30a, supra p. 9, to address the Department of 
the Interior’s fear that "[A]ssignments could be so conditioned as 
to relieve assignees from some of the obligations of the original 
lessee." The conferees responded with the above quoted sentence of 
section 30a, which they explained: 


[t]o fully safeguard the Government and to meet the criticism. 
of the Department, the conferees on the part of the House 
drafted an amendment providing that upon the approval of any 
assignment, the assignee must be bound by the obligations of 
the lease to the same extent as if he were the original 
lessee.* 


The Conference Report states, "The conference agreement accepts the 
House amendment with an amendment which is intended to assure that 
the assignee will carry out and fulfill those obligations important 


F) to the development of oil and gas resources which are the 
responsibility of the assignor." So the purpose of the provision 
is to protect the United States, not to relieve the assignor of 
obligations. 


b. Position of the MMS 


The Branch Oil and Gas decision by the Assistant Director for. 
Program Review, MMS, dated June 29, 1989, concluded that an 
assignee was not liable for pre-assignment late payment interest on 
royalties due prior. to the assignment. 


‘Under general contract principles, an assignee is not 
liable for breaches that occurred prior to the effective 
date of that assignment in the absence of an express 
transfer of such liability. Form 3106-5 does not provide 
such an express transfer. The requirement in the 
assignment that an assignee be bound by the terms and 
conditions of a lease is relative to the time the 
assignee becomes the leaseholder. This requirement in 


42 H.R. Rep. No. 2669, 79th Cong., 2d Sess. at 3. 


44 Remarks on the floor of the ranking House conferee, 
Representative Fernandez, on July 26, 1946, 92 Cong. Rec. 10222. 
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the agreement is a restatement of general contract 
principles and does not constitute a specific transfer of 
the assignor’s preexisting liabilities to the assignee. 


MMS-88-0079-0&G.“ The Assistant Director concluded that a party 
with no legal interest or responsibility at the time of nonpayment 
cannot be held responsible for late payment charges. 


c. Position of the IBLA 


The IBLA in Alaska Statebank, 111 IBLA 300 (1989), held that an 
assignee of a federal coal lease was responsible for reclamation 
costs that arose before the assignment as a result of the 
abandonment of mining operations, upon acceptance of the assignment 
of record title even though it never entered into possession of, or 
conducted operations on, the leasehold and the deed evidenced an 
intent to create a security interest only. The IBLA found both 
privity of estate, based on acceptance of the assignment, and of 
contract. It reasoned that the assignee’s "...assumption of lease 
obligations extends to the ‘payment of rental and royalty charges 
which accrued prior to the assignment,’ even where the delinquency 
was not discovered until after the approval of the assignment," Id. 
citing D. C. Jones, 61 I.D. 340, 342 (1954) and Weyland U. Ewing, 
A-27286 (May 7, 1956).*" The Board reasoned that the assumption by 


“ Citing Kuntz, A Treatise on the Law of Oil and Gas, §§ 


19.17 and 42.4 (1967) and 2 H. Williams and C. Meyers, Oil and Gas 
Law, § 403.3 (1986). 





4 In D.C. Jones, supra at 342, Acting Deputy Solicitor Burke 
recognized the general principle that an assignee of a lease is not 
liable for the breach of a lease covenant which occurred before the 
assignment unless he assumes such liability. However, he found 
that section 8 of the lease, in which the lessee agreed that .each 
obligation shall extend to and be binding on assigns, constituted 
express assumption of the obligation. In Weyland U. Ewing, supra 
the Office of the Secretary pointed as well to the following term 
in the bond: 


That the said obligor hereby agrees and consents to the 
assumption of liability for all rentals and royalties 
which have been heretofore accrued under the lease and 
which are determined to be due and owing. 


Unpublished Solicitor’s Opinion, at 3 (May 7, 1956). See also W. 
L. Summers, The Law of Oil and Gas, §553 at 594 (1958 ed.): 


An assignee is not liable for breaches of covenants of 
the lease which have been broken prior to the assignment, 
for covenants, when broken, become choses in action and 
do not pass by assignment of the lease. 
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an assignee of the covenants of the original lessee broadens the 
assignee’s liability which arises merely as a result of the privity 
of estate between the lessor and the assignee, citing the case of 
Pan American Petroleum Corp. v. Gibbons, 168 F. Supp. 867, 873 
(D.Utah 1958), aff'd 262 F.2d 852 (10th Cir. 1958). "Privity of 
contract binds the assignee to perform all contractual obligations 
imposed on the lessee, including those obligations which remain to 
be performed by the lessee, even where the assignee has not entered 
into possession of the leasehold. See 3A Thompson on Real 
Property, § 1217 (1959)." The Board went further in dicta and 





4 In Pan American, the plaintiff assigned its interest ina 
federal oil and gas lease to the defendant, but the assignment was 
never approved by BLM. After the assignment, rental payments for 
the next year became due and were eventually paid under protest by 
the plaintiff-assignor. The plaintiff thereafter sued the assignee 
to recover the amount of the rental. ini sa tsijopind.on,.anGNe._ Court 
noted the general rule that the assignee of a lease takes the 
position of the assignor and becomes bound by all of the agreements 
and covenants contained in the lease, but that the assignment does 
not render the assignee liable for breaches of the lease completed 
before the assignment. The court eventually held the piaantift- 
assignor liable to the federal government for payment of the 
rentals since the assignment was never approved and the assignor 
remained the holder of record title to the lease. 


41 Thompson in fact distinguishes between situations in which 
an assignee has expressly assumed outstanding obligations and not. 


An assignee of a lease is bound by privity of estate to 
perform the express covenants which run with the land, 
but, in the absence of an express agreement on his part, 
he is liable only on such covenants as run with the land 


and only during such time as he holds the term... .Because 
of privity of estate, he is liable upon covenants 
maturing and broken while title is held by him....The 


lessee may either take subject to the covenants or 
conditions or he may assume personal liability therefore. 
If he takes merely subject to, he has a duty to perform 
only as to such obligations as arise during the privity 
of estate himself and the lessor. If there is privity of 
contract arising by reason of his personal assumption of 
the obligations of the lease, the assignee’s liability 
thereon continues even after he has, in turn, assigned 
the lease to another. An express covenant by an assignee 
to perform the covenants of a lease is never assumed to 
have been made, but must be proved.... 


3A Thompson, Real Property § 1216 at 95-98 (1950), citing Lamoine 
Mott Estate v. Neiman, 77 F2d 744 (8th Cir. 1935). 
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said that even if the United States had executed a form accepting 
an assignment in which the assignee expressly disavows any 
responsibility for existing facilities, the "consent" would not be 
deemed effective because it is inconsistent with BLM regulations.* 


However, in Benson-Montin-Greer Drilling Corp., 123 IBLA 341 
(1992), the IBLA held that an assignee was not responsible for 


compensatory royalties for pre-assignment drainage because 1) 
compensatory royalties are only due when the lessee fails to drill 
an offset well to protect the lease from drainage and 2) the 
assignee had neither the obligation nor the right to ania fan 
offset well prior to the date of the assignment. The Board stated: . 


As a stranger to the leases until acquisition, BMG could not 
have drilled a well prior to acquisition to curb drainage. 
Since compensatory royalty is designed to compensate the 
lessor for drainage occurring because of a failure to complete 
a protective well, there is no rationale for requiring BMG, as 
a stranger to the leases, to pay compensatory royalties fora 
period of time during which it could have had no obligation to 
drill, unless BLM, for example, could establish that BMG’s 
predecessor in interest was liable for payment of compensatory 
royalties, and that BMG knew of this liability and accepted it 
as part of the assignment, or that acceptance of the liability 
was a specific condition of Departmental approval of the 
assignment. 


i23k CBGAY at 3513273 
c. Mandating assignee assumption of existing liabilities 


Given the limitations in section 30a on the grounds for 
disapproving assignments,“ we recommend caution in accepting the 


8. 4Seet-A WP Ritter seg) Hie ML BEAP-158 POLS seri ene ae eee 
should be noted that the Department’s approval of the assignment of 
record title is not to be construed as giving any approval by the 
United States to any terms in the assignment agreement which may 
not be contained within or required by the MLA, as amended, or the 
pertinent regulations of this Department."). 





4 Section 30a of the Mineral Leasing Act provides in pertinent 
part: 


...The Secretary shall disapprove the assignment or sublease 
only for lack of qualification of the assignee or sublessee or 
for -lack*of “suffireient bond: ~.* 


30 USS eels 7a 
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IBLA dicta concerning making acceptance of liability a condition of 
Departmental approval of assignments at face value. We suggest 
that BLM instead consider requiring that the lessee’s_ bond 
expressly cover the existing liability for compensatory royalties 
or amending its qualification regulations to make assumption of 
existing liabilities a factor in qualification to hold a developed 
lease. If it is your desire to expressly make assignees liable for 
preexisting liabilities, other than to correct environmental 
problems or other continuing violations of the lease, rulemaking 
would be advisable. You may wish to consider limiting any such 
requirement concerning compensation for drainage to responsibility 
for the satisfaction of pre-existing monetary obligations of the 
assignor that are sufficiently well defined to permit a "meeting of 
the minds," but only after modification of the regulation at 43 CFR 
§ 3106.7-3 and perhaps § 3106.7-2. it mouldstbeidiffieult Sto 
enforce a requirement that an assignee accept responsibility for 
compensatory royalties not yet assessed, because the terms of the 
purported contract would be so vague and indefinite as to make it 
difficult to establish that there was, in fact, agreement. 


dad. Current regulations 


The Bureau’s current rule on assignment at 43 CFR § 3106.7-2, in 
pertinent part provides: 


After approval of the transfer of record title, the transferee 
and its surety shall be responsible for the performance of all 
lease obligations, notwithstanding any terms in the transfer 
to the contrary. 


The rule at 43 CFR § 3106.7-3 further provides: 


A transfer of record title or of operating rights (sublease) 
in a producing lease shall not be approved unless the lease 
account is in good standing. hes 


These regulations could be construed to suggest, as IBLA did in 
Karis, that the regulations contemplate that BLM will require 
compliance by the assignor before assignment, and that approval of 
the transfer constitutes some sort of certification that there are 
no outstanding obligations for which the assignee may be held 
responsible. In general, BLM regulations are phrased in terms of 
a party’s obligation for its actions, rather than holding a lessee 
responsible for all defects of the tract which is leased. The 
operator is to conduct operations in a manner that protects natural 
resources and environmental quality and take care that its 
operations do not result in undue damage to surface or subsurface 
resources. ASINCERSGS O320e sory On the other hand, the rule 
requiring the operator to report and take necessary measures to 
control and remove spills or leakages, blowouts, fires or personal 
injuries does not contain limiting language. 43 CFR § 3162.5-1(c). 

Similarly, the rule on well abandonment obliges the operator to 
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promptly plug and abandon a well when it is no longer capable of 
producing oil or gas in paying quantities, without any reference to 
whether the current lessee drilled or used that well. 43 CFR § 
3162.3-4. 


If BLM intends to hold assignees responsible for obligations that 
accrued prior to the assignment, the assignment form and 43 CFR § 
3106.7-2 should be amended to more expressly state that intent. 
Such an agreement should be enforceable.” Otherwise there is a 
risk that future boards will construe acceptance of an assignment 
as only binding the assignee to the terms of the lease, not to the 
pre-assignment liabilities of the assignor. 


e. State law background 


Under the common law, an assignee of a partial interest in a lease 
is held responsible only to the extent of his interest in the 
lease, under the rationale that he is not in privity of contract 
with the lessor and in privity of estate only to the extent of his 
estate. That is not necessarily the case, however, atte 
assignees acquire their interest in a common transaction (through 
the same instrument at the same time). See Bancroft v. Vizard, 81 
So. 560, 561-62 (1919). 


f. Environmental obligations 


It would appear possible to make a stronger case for assignee 
responsibility for environmental damages than for failure to 
protect the pecuniary interests of the lessor such as at issue in 
drainage. Responsibility for mitigating environmental harm usually 
falls on those holding property interests from the time the damage 
occurs until the harm is mitigated. This differs from drainage 
liability which accrues only when the drilling of an offset well 
becomes profitable and ends when the drilling of such a well 
becomes unprofitable. Each successive lessee or assignee has. the 
ability to mitigate or eliminate the environmental damage, unlike 
drainage. 


°° Although Prof. Thompson characterizes an agreement between 


an assignor and assignee by which the assignee undertakes to cure 
existing defaults a "species of fraud" because it makes the 
assignee responsible for neglect or breaches by the assignor, he 
concedes that an express agreement to perform all obligations of 
the lease would make the assignee liable for breaches before his 
time. 3A Thompson, Property, §1217, at 100 (Grimes Replacement 
1981) (citing Woodland Oil Co. v. Crawford, 44 NE 1093, 1094 (Ohio 
1896)). Certainly a contract with the lessor itself, supported by 
the consideration of agreement to the assignment, presents no such 
species of fraud and would be a binding contract treating privity 
of contract between the lessor and assignee. 
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Comments and Suggestions 
Operating Rights 


We are aware of a suggestion that BLM delete specific references in 
the regulations to operating rights owners, even while the Minerals 
Management Service (MMS) is planning to add specific mention to 
operating rights owners to their regulations. MMS’ reasoning is 
similar to that of oil and gas industry lawyer Marla Williams who 
suggests that operating rights owners often have greater economic 
interests, and authority to perform obligations on the premises, 
than record title owners who have divested themselves of all 
operating rights. A record title owner which has transferred all 
operating rights to others would not have the right to drill an 
offset well to protect the United States against drainage. BIM 
should consider that reasoning and be fully aware of what rights it 
now has to demand compliance by operating rights owners before 
changing its regulations as to their legal liability. 


There is a difference between establishing an enforcement jeleu enya 
which is subject to future change, and redefining legal 
liabilities. If, for example, BLM were to repeal 43 CFR § 3162.2, 
which requires operating rights owners to protect the United States 
from drainage, and then in the future wished to reinstate such a 
regulation, it could be precluded from enforcing that regulation 
against parties who obtained interests in the leases during a 
period in which there was no such legal liability. That problem 
would not arise if BLM adopted an enforcement policy which 
emphasized enforcement against record title owners but did not 
change the underlying legal requirement .* 


Multiple Lessees 


Whether each co-lessee is responsible for all lease obligations or. 
only a portion thereof is vital both to BLM’s bonding policy, and 
to insuring site reclamation. It may also be economically 
significant to our lessees. MMS proposes not to hold co-lessees 
jointly and severally liable for royalty payments. There are good 
arguments that co-lessees are each fully responsible for the 
performance of operational obligations. Given the importance of 
this question, we would urge BLM to propose regulations 


51 In the case of drainage, BLM bears the burden of 
establishing that the party from whom compliance is sought was on 
notice that drainage was occurring. See CSX Oil and Gas Corp. 104 
IBLA 188 (1988). It would be prudent, therefore, to give notice of 


' BLM’s drainage demand to all potentially liable parties, whether or 


not they are the primary enforcement targets. Otherwise, an 
operating rights owner who was not notified of BLM’s demand under 
such an enforcement policy, and who was not on constructive notice 
of drainage, would not be held liable for compensatory royalties. 
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‘specifically addressing this issue, such as was done for sublessors : 7 
and sublessees of solid minerals in 43 CFR § 3506.5-2. 


Assignors and Assignees 


BLM regulations are not nearly as clear as MMS offshore regulations 
in holding assignors responsible for obligations that accrued prior 
to approval of assignments. Compare 43 CFR § 3106.7-2 with 30 CFR 
§ 256.52(d). Holding assignors responsible for accrued obligations 
would be consistent with section 30a of the MLA, 30 U.S.C. 187a. 
Likewise, BLM regulations do not explicitly oblige an assignee to 
correct existing defaults. In the absence of regulations, courts 
could well require that assumption of existing defaults be express, 
as they do under the law of most states. Here too, different 
results may be appropriate for different types of obligations. For 
example, the IBLA has ruled that in drainage cases an assignee is 
not responsible for pre-assignment compensatory royalties because 
it had no opportunity to comply with the obligation of drilling a 
protective offset well. If BLM wishes to require assignees to 
assume existing liabilities, it should do so in terms of lease 
qualifications or bonding requirements, which are the only reasons 
for which an assignment may be disapproved under section 30a of the 
MLA. 


MMS will propose payor liability regulations holding assignors 
responsible for royalties accruing before assignment, and holding 
an assignee responsible only for royalties accruing after the | 
assignment. MMS enforcement of its regulations against assignors 
would be aided by clarification of 43 CFR 3106.7-2 (as to royalty 
obligations if not all), to avoid a dispute where an assignor 
alleges that that regulation releases him from pre-assignment 


obligations. 


Dennis Daugherty 
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Memorandum 


To: Co-Chairmen, Bonding/Unfunded Liability Performance 
Review Team, Bureau of Land Management (BLM) 


From: Assistant Solicitor, Onshore Minerals 
Subject: Bond for Royalty and Other Non-Reclamation Objectives 


You have asked us to respond to the Rocky Mountain Oil and Gas 
Association’s (RMOGA) statement in its October 7, 1994, memorandum 
to you that "we question whether statutory authority exists" for 43 
C.F.R. § 3104.5(b) which allows the authorized officer to in ase 
bond amounts to cover, not only the estimated costs of SLaqeing and 
reclamation, but also "the amount of uncollected royalties due to 
the [Minerals Management] Service, plus the amount of monies owed 
to the lessor due to previous violations remaining outstanding." 


Specifically RMOGA asserts that the regulation is invalid because 
the Federal Onshore Oil and Gas Leasing Reform Act of 1987, Pub. L. 
100-203, § 5102, “explicitly limits use of bonds to reclamation 
and restoration activities." 


Background 


RMOGA is referring to the following subsection (g), added by § 
5102(d) of the Reform Act to section 17 of the Mineral Leasing Act 
(MLA) : 


The Secretary of the Interior, or for National Forest 
lands, the Secretary of Agriculture, shall regulate all 
surface-disturbing activities conducted pursuant to any 
lease issued under this Act, and shall determine 
reclamation and other actions as required in the interest 
of conserving surface resources....The Secretary 
concerned shall, by rule or regulation, establish such 
standards as may be necessary to ensure that an adequate 
bond, surety, or other financial arrangement will be 
established prior to the commencement of surface 
disturbing activities on any lease, to ensure the 
complete and timely reclamation of the lease tract, and 
the restoration of any lands or surface waters adversely 
affected by lease operations after the abandonment or 
cessation of oil and gas operations on the lease.... 


The provision goes on to forbid issuance of leases or approval of 
assignments to any entity or its affiliates that has failed or 
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refused to comply with reclamation requirements or other standards 
established under § 17, after notice and the exhaustion of appeals. 


Analysis 


Long before the enactment of the cited provision of the Reform Act, 

the BLM had interpreted its rulemaking authority under section 32 

of the MLA and its inherent powers as a land manager to authorize 
it to require bond of oil and gas lessees for any and all lease 
obligations. Indeed in the very year that the MLA was enacted, the 
General Land Office issued circulars and bond forms requiring the. 
successful bidders on leases to furnish a bond with approved 
corporate surety in the penal sum of $5,000 "conditioned upon 
compliance with all terms of the lease" or a Liberty Bond together 
with power of attorney to sell. See Circular 672 of March 11, 

1920, as amended to October 29, 1920, reported at 47 L.D. 437. 


Section 32 of the MLA provides that the Secretary is authorized to 
prescribe "necessary and proper rules and regulations and to do any 
and all things necessary to carry out and accomplish the purposes 
of this Act..% 030 UvSwC 0289. Sections 0a ‘ofethe: MLA expressly 
authorizes the BLM to reject lease assignments "for lack of 
sufficient bond." 30 U.S.C. 187a. This section, enacted August 8, 
1946, codified BLM practice and recognized the authority of the BLM 
to require bond thirty years before the Reform Act. Section 30a 
also refers to the assignor having a surety, stating that until 
approval of the assignment, "the assignor or sublessor and his 
surety shall continue to be responsible for the performance of any 
and all obligations as if no assignment or sublease had been 
executed." (emphasis added) 


Most significant for the issue at hand, however, is section 30b of 
the MLA dealing with relinquishment. This section, also added in 
1946, provides that a relinquishment is effective as of the date of 
filing 


subject to the continued obligation of the lessee and his 
surety to make payment of all accrued rentals and 
royalties and to place all wells on the lands to be 
relinquished in condition for suspension or abandonment 
in accordance with the applicable lease terms and 
regulations.... 


30 U.S.C. 187b. (emphasis added) Thus, in both sections 30a and 
30b, Congress ratified BLM regulations holding a surety responsible 
"for any and all obligations" and expressly recognized the surety’s 
obligation for accrued royalty indebtedness. 


Nor did BLM see a need for new legislation, like the Reform Act, to 
give it authority to require additional bond when the amount 
generally required by its regulations proved inadequate. In 1976 
it enacted a regulation which provided: 


The authorized officer, on his own motion or upon the 


Were 


) 


recommendation of the Area Oil and Gas Supervisor, may 
elect to increase the amount of any bonds required under 
this Subpart 3104 when additional coverage is deemed 
appropriate. 


43 C.F.R. § 3104.4, added by 41 Fed. Reg. 45566 (1976). The bond 
required under Subpart 3104 was a bond for compliance with all 
lease terms and conditions. 43 C.FiReo §5 3104.1. While the 
rationale offered for the rule was environmental,’ the salient 
point is that BLM did not construe the MLA to leave it in need of 
legislation as enacted in 1987 in order to be able to vary the 
amount of bond required of individual lessees on account of 
individual circumstances. 


Moreover, the Secretary confronted the question of the Reform Act’s 
impact on its authority to require bond for non-reclamation 
obligations when it adopted regulations in 1988 to implement the 
1987 Reform Act, 53 Fed. Reg. 22820-21 (June 17, 1988). The chief 
legal advisors to the BLM in that exercise wrote a law review 
article on the subject in which they stated: 


BLM continues the scope of the bond [in 43 C.F.R. §&§ 
3104.1] as "compliance with all of the terms and 
conditions of the entire leasehold(s) covered by the 
bond" and to ensure compliance with the MLA. Included 
within the scope of the bond, although not mentioned in 
the rule, would be royalty. 


Thomas L. Sansonetti and Murray, William R., A_Primer on the 


Federal Onshore Oil and Gas Leasing Reform Act of 1987 and its 
Regulations, 25 Land and Water Law Review 375, 400 (1990). 


Thus, the BLM in 1988, very soon after the enactment of the Reform 
Act, had occasion to consider whether the legislation limited its 
former authority to require bond for all lease obligations and 
decided it did not. It did not modify § 3104.1, but continued to 
require initial bond be conditioned on compliance with all of the 
terms and conditions of the entire leasehold. In that same 
rulemaking of June 17, 1988, the regulation questioned by RMOGA (§ 
3104.5) was adopted, amending old § 3104.4 to specifically mention 
as grounds for increase the determination that the operator poses 





1 The preamble to the proposed rule had stated: 


This proposed regulation change provides for increasing 
the amount of the bonds required when warranted, for 
instance, where particularly fragile environmental. 
conditions exist, where extensive disturbance of the 
surface may be encountered or to meet spiraling costs of 
rehabilitation in cases of failure to comply with terms 
and conditions of the lease. 


40 Fed. Reg. 54585 (1975). 


an increased risk due to uncollected royalties. That regulation is 
evidence of BLM’s contemporaneous construction that the 1987 Reform 
Act did not limit the scope of its bonding authority. , 


We find nothing in the legislative history of the Reform Act that 
would indicate that the cited provision was intended to reduce the 
authority of the Secretary to require bond for lease obligations 
other than reclamation or to narrow the scope of the then existing 
regulation at 43 C.F.R. § 3104.4. Instead, the context of the bond 
provision, added as § 17(g), reflects a concern that the previous 
policies of the Department may not have been sufficiently 
protective of the public interest in reclamation. Indeed at the 
time the BLM apparently shared that concern, having proposed a 
rulemaking to increase the minimum bonding levels.” Rather than 
giving the Secretary new bonding authority, or limiting old 
authority, section 17(g) is a directive to evaluate the adequacy of 
bond coverage to ensure that reclamation is carried out in a 
complete and timely manner. 


Finally, we would note that every lessee since the MLA was enacted 
has entered into a lease in which it specifically undertakes to 
provide bond. In 1920 section 2(a) of the lease stated that the 
lessee agreed "to furnish a bond with approved corporate surety in 
the penal sum of $5,000, conditioned upon compliance with the terms 


of the lease." 47 L.D. 437. The current lease form provides at 
section 3, "A bond form shall be filed and maintained for lease 
operations as required under the regulations." The referenced 


regulations at 43 C.F.R. § 3104.1 require a bond for compliance 
with "all the terms and conditions" of the leasehold. 


We conclude that the Secretary has authority to require bond in an 
amount found necessary due to increased risk and that the failure 
to timely and fully satisfy the royalty obligation is a reasonable 
ground for exercise of that authority. Moreover, we conclude that 
the MLA recognizes broad authority in BLM to require bond. for 
compliance with all lease provisions. The proceeds of a defaulted 
bond shall either be deposited as miscellaneous receipts in the 
United States treasury, if the default related to money obligations 
such as royalties per 30 U.S.C. 191, or to a separate account in 
the Treasury for "any improvement, protection, or rehabilitation 
work on those public lands which has been rendered necessary by the 
action which has led to the forfeiture...." 43 U.S.C. 1735. 


The Assistant Solicitor, Royalty Management Branch, Division of 
Energy and Resources, has reviewed and concurs with this opinion. 


Mam Hllerhe 


Sharon Allender 


2 50 Fed. Reg. 18,614 (1985). 
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United States Department of the Interior 


BUREAU OF LAND MANAGEMENT 
California State Office 
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MAR 2 3 1995 
To: DSD,Energy and Minerals 
From: Senior Mineral Appraiser 
Subject: Oil and Gas Leases Bond Update 


You have requested a description of utilizing an index for updating 
oil and gas lease bonds. 


After checking my old files and checking with the Bureau of Labor 
Statistics (BLS)for updates on indexes, I concluded that the most 
appropriate index to use for this purpose is the BLS’s Producers 
Price Index(PPI) for OIL FIELD AND GAS FIELD MACHINERY-code# 1191. 


This code is the closest index for oil and gas lease bonds because 
machinery & equipment are capital costs and bonds are treated as 
capital costs. This is the index that I used to use for any 
capital equipment update for oil & gas evaluations in the OCS. 


For the bonds that you requested to be updated, for base year 1960, 
the updated bond requirement is calculated as follows: 


The BLS’s PPI index used : 1191- 0il field & Gas field machinery 
PPI Index for base year-1960.........----2+-eeeees 20.8 
PPI Index for current year-Feb. 1995.........--- 112.4 


Update (Index) multiplier(IM): 5.41 (112.4/20.8) 


BOND update : use the 1960 bond value, multiply it with the Index 
Multiplier. 


Year Bond Value 
1960 S 10,000 Se 557 VO0 
1995 (Feb. ) S654,.00 S§ 135,200 


Another option would be to calculate the actual current cost of 
reclamation and abandonment, which will be the updated bond value. 


Ss SOE 


George S. DaBai 


Senior Mineral Appraiser 


Att h olanidats we 
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To: States’ Oil and Gas Commissions 


This last summer, we initiated a review of the Bureau of Land 
Management’s Oil and Gas program on Federal lands. 


One of the projects is a review of the adequacy of our bonding 
requirements and how to address the unfunded liability issues 
caused by operators: whose financial guarantees fall short. That 
is, how do we ensure that the taxpayers do not end up paying the 
costs for the proper plugging and abandonment of wells on Federal 
Lands. 


We are also looking for ways to reduce unnecessary duplication of 
regulations by different Federal, State and Local Governments. 


One of our objectives of the Bonding Steering Committee is to 
determine what State Governments now require bonding of oil and 
gas operations on Federal lands. And if, in fact, you are a 
State that does require bonds on Federal Lands, inquire whether 
or not your agency would sponsor legislation in your own State to 
eliminate State bonding on Federal Lands. 


California’s Division of Oil and Gas and Geothermal Resources is 
now reconsidering their requirements for bonding on Federal Lands 
and we are optimistic that a bill will be proposed early in 1995. 
Of course, it is premature to predict how the California State 
Legislature will view this effort, but many in the industry 
expect to receive favorable response by the California 
Legislature. 


While we have had some problems with orphan wells, we anticipate 
our new bonding measures that emerge from our bonding review will 
adequately ensure the proper plugging and abandonment of wells 
and the reclamation of sites on Federal lands. 


We would appreciate hearing your thoughts on this proposal and 


any plans that may be proposed to eliminate duplicative bonding 
on federal lands 


Attaclomnen * on 
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In light of the diverse and numerous ownership of wells and leases, consid- 
ering each lease to be a small business is much more appropriate than the stereo- 
typical view of a large oil company. 


WELL ABANDONMENTS, IDLE WELLS, AND LOSS OF 
RESOURCE ACCESS | 


The previously referenced IOGCC stripper well survey also addresses strip- 
per well abandonments and indicates that 16,211 wells were abandoned during 
1992. The abandonment of wells, which contribute less than 2 barrels of oil per 
day per well, is significant not only in terms of economic impact and employment, 
but also because once these wells are abandoned, access to the resource base 
tapped by these wells is gone forever. Many of the advanced recovery technologies 
employed in the U.S. industry today rely on access to existing resources through 
these wells. Without this existing access, many technologies are not economically 
viable because of the high cost to replace the wells. In a separate IOGCC study 
sponsored by the U.S. Department of Energy, entitled A Study of Idle Oil and Gas 
Wells in the United States, an estimate was made of the resource potential asso- 
ciated with idle wells. Idle wells are wells that are not producing—in most cases 
because of low oil prices, the high cost to lift fluids, and/or the high cost to repair 
the wells and return them to productive status. Extrapolating idle well resource | 
potential to abandoned wells indicates that during 1992 well abandonments elim- 
inated access to nearly 500,000,000 barrels of potential oil reserves that might have 
been recovered through the application of conventional and enhanced recovery 
techniques. 


This same study indicates that approximately 215,000 oil, gas, and injection 
; wells are estimated to be idle in the United States, including approximately 103,000 
4 idle oil wells. The study defined an idle well as a well that has been drilled sincea | 
: state’s regulatory program was established and is_not producing oil or gas or sé 
being used to inject fuids, As mentioned earlier, a significant number of these 
wells are idle due to low production rates, high operating cost, and/or low crude 
oil prices. These factors have resulted in many wells being unable to produce a 
positive cash flow, the need for more efficient recovery techniques, and a growing 
number of operators in financial trouble or who have been forced to go out of 
business. The study estimates that the 103,000 idle oil wells could contribute in the 
range of 174,000 to 257,000 barrels of oil per day, representing an economic impact 
of $2.5 billion (at a domestic oil price of $20 per barrel) and nearly 15,000 jobs using 
the methodology in the IOGCC report Marginal Oil: Fuel for Economic Growth. If 
brought back on production, the wellbores, reserve potential, and the 257,000 bar- 
rels of oil per day could be important in reducing the trade deficit and maintain- 
ing jobs in the United States. The DOE has estimated that these idle wells could 
provide as much as 2.6 billion barrels of oil using conventional recovery technol- 
ogy if the average domestic oil price was approximately $20 per barrel. An addi- 
tional 500,000,000 barrels of potential reserves could result from the application of 
; enhanced recovery techniques which would utilize these same wellbores. The 
report indicates that these estimates could be optimistic due to the methodology 
utilized by the DOB, but the potential is not insignificant under any methodology. 


The idle well study also addressed environmental issues associated with 
these wells. The report states that the idle wells do not represent an environ- 
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Z | mental threat; however, these wells do represent a financial liability. At some 

| point in time, the owner of the well will be required to expend funds for abandon- 

| : ment of these wells. The report states that of the total estimated 215,000 idle wells, 7 

approximately 50,000 have no identifiable operator. Abandonment of these wells 

may ultimately be the burden of state governments. Efforts to preserve these wells 

and the access to potential reserves may provide partial abandonment funding for 

the future, but this is by no means certain. The Idle Well Report indicates that 

over $43 million of state-controlled funds have been used to abandon 8,700 wells. 

An additional 21,000 wells have been identified as abandonment candidates. 
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Under the current oil price environment, it is expected that significantly _ 
more well abandonments will occur as operators find that their wells generate 
insufficient revenues to offset operating expenses or fall into a negative cash flow 
situation. With the increase in well abandonments that has occurred since ther. 
early 1980s, a large reserve potential will continue to be lost as will the opportunity 
to further develop the resource tapped by these wells under new technology and/or 
higher oil prices. Figure 3-6 illustrates the relationship between oil price and well 
abandonments. At price levels around $15 per barrel, abandonments are expected . 
to approach 20,000 wells per year. 
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CONCLUSIONS 


Stripper (10 or less barrels of oil per day) and heavy oil (less than 20 degrees é 
API gravity) wells provide approximately 21 percent of the nation’s daily oil pr® 
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DECISION DOCUMENT 


THIS DECISION DOCUMENT WILL BE COMBINED WITH OTHER 
RECOMMENDATIONS FROM OTHER BUREAU PERFORMANCE 
REVIEWS OF THE OIL AND GAS PROGRAM AND PRESENTED TO 
HEADQUARTERS MANAGEMENT. IT IS DESIGNED FOR THE DI- 
RECTOR TO REVIEW EACH RECOMMENDATION INDIVIDU- 
ALLY AND EITHER ACCEPT OR REJECT THEM. THIS DOCU- 
MENT IS INCLUDED AS A PART OF THIS REPORT FOR INFOR- 
MATIONAL PURPOSES ONLY. | 


Atta chwact je all 


BONDING AND UNFUNDED LIABILITY REVIEW 


INTRODUCTION: 


Empirical data indicates a need for significant improvement in 
BLM's bonding policy and the way Orphan wells are managed. There 
are over 300 wells on BLM and FS lands to be abandoned with no 
accountable operator or sufficient bonds. There are about 6500 
temporary abandoned wells and about 11,000 shut-in wells, both 
categories of which could lead to more orphan wells. In the last 
4 years, taxpayers have paid $1.6 million to abandon 131 wells. 
Recommendations of the bonding steering committee are as follows: 
It is the committee's opinion that there is a need to revise BLM's 
bonding policies and to aggressively pursue orphan well abandonment 
when there is little chance for further production to: a) minimize 
liability to the taxpayer and b) all but eliminate environmental 
and safety hazards to employees and the public. 


RECOMMENDATION #1 


When fractional interests are involved, BLM will apply the practice 
of "joint and several" liability. In other words, the operator, 
the bonded party, the record title holder and the operating rights 
owner, would all be liable for 100% of the costs regardless of 
their interests. However, BLM will first seek performance by the 
operator, then the bonded party, and then the remaining record 
title owner. BLM would pursue the operating rights owners only if 
the other parties did not comply. Under this principle, the record 
title owner, even though he owned only 10% of the title could end 
up paying the full amount owed to the United States. 


ACTION NEEDED TO IMPLEMENT: To implement immediately, only an 
enforcement policy needs to be written. Changes should also be 
made in the regulations, as this is the official notice to the 
public of what is expected of BLM and the public and it would clear 
up the ambiguities that now exists. It also will significantly 
reduce our litigation risk. 


ACCEPT REJECT 





RECOMMENDATION #2 


When there is no fractional interest in a lease, but there has been . 
a 100% assignment of the record title, BLM will first pursue the 
party who failed to comply with the requirement of the lease terms. 
If the assignee had nothing to do with the failure to comply, the 
assignee will not be involved in the collection of damages by BLM. 


ACTION NEEDED TO IMPLEMENT: To implement immediately, only an 
enforcement policy needs to be written. Changes should also be 
made in the regulations, as this is the official notice to the 
public of what is expected of BLM and the public and it would clear 
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up the ambiguities that now exists. It also will significantly 
reduce our litigation risk. 


ACCEPT REJECT 


RECOMMENDATION #3 

Revise BLM's current assignment forms to clearly lay out the 

liability relationship between the assignor and the assignee. The 

BIA is revising their forms now and we can use this as a model to 

change BLM'‘s. 

ACTION NEEDED TO IMPLEMENT: Revise forms as soon as possible. 
ACCEPT REJECT 

RECOMMENDATION #4 


Increase Individual bonds from $10,000 to $20,000 and State Wide 
bonds from $25,000 to $75,000. Maintain $150,000 Nationwide bond. 


ACTION NEEDED TO IMPLEMENT: Revise 43 CFR 3104.2 and .3 to 
increase minimum bonds. Revise 3104 handbook. 


ACCEPT REJECT 





RECOMMENDATION #5 


After 2 years in approved temporary abandoned status, operator 
would agree to plug wells on a schedule acceptable to the field 
office-- and either increase the bond in place by $2.00 per foot of 
depth per well, or agree to pay a yearly fee into a BLM managed 
account that would be established to help offset the cost of 
abandoning orphan wells. This fee would be $100 per well, and 
would not be refundable. 


ACTION NEEDED TO IMPLEMENT: Issue directive to increase bonds on 
a basis of $2.00 per foot per well where the operator/lessee 
accepts that option. To facilitate the operators/lessees other 
option in this situation, seek approval for a fund to accept the 
$100 per well. Set up an account to be administered like the 5320 
account (Repair of Public Lands Account) to accept fees. This 
account and its use can be set up by BLM. 


ACCEPT REJECT 


L- 3% 


RECOMMENDATION #6 ( 


Review status of all shut-in wells Develop and maintain data 
base. 


ACTION NEEDED TO IMPLEMENT: Issue IM to the field establishing as 
Bureau policy that all shut-in wells will be reviewed on a 
scheduled basis, and reiterate that present guidance allows for 
productivity tests to be conducted by the operator to demonstrate 
that non-active wells are indeed shut-in and capable of production, 
as opposed to being temporarily abandoned. Issue IM requiring the 
establishment of a data base that indicates the number, location, 
and status of all wells covered by individual lease bonds. Such 
data base would be then used by field offices to help determine 
those situations where it would be appropriate to increase the bond 
amount in place. Update Manuals and Handbooks. 


ACCEPT REJECT 


RECOMMENDATION #7 


Actively pursue and proceed in those cases where the information 
clearly demonstrates the need for bond increases. Review the MOU 
with other surface managing agencies to ensure they have input into 
this review. 


ACTION NEEDED TO IMPLEMENT: 





Issue updated directive that reiterates the need to increase bond 
amounts in accordance with existing guidance and instructions and 
to consult with the appropriate surface managing agency. Review 
national MOU with Forest Service. 

ACCEPT REJECT 





RECOMMENDATION #8 


Reassess potential liabilities of at risk assignments since this is 
the appropriate time to reconsider the amount of risk posed by the 
particular situation. 


ACTION NEEDED TO IMPLEMENT: Issue directive to all field offices 
addressing the need to consider assignments from an operational, as 
well as the existing adjudicative perspective. It is envisioned 
that not all assignments would need this. The size and number of 
existing operations would be the primary screen, although other 
factors such as especially sensitive environmental concerns, would 
also be considered. In the majority of cases, no delay in the time 
frame of approving assignments is anticipated. 


ACCEPT REJECT 
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RECOMMENDATION #9 


We recommend that a one time authorization be requested from 
Congress to set up such a fund. The legislative source for this 
fund could be a small percentage collection of the royalty receipts 
that presently go to the Water Reclamation Fund. 


ACTION NEEDED TO IMPLEMENT: Seek congressional support for the use 
of one time diversion of receipts from the Water Reclamation Fund 
to be used to establish an orphan well fund. Write legislation and 
find sponsor. 


ACCEPT REJECT 





RECOMMENDATION # 10 


The Secretary should pursue with the Department of the Treasury a 
revision of tax policy to permit lessees/operators to deduct as an 
expense of operation payments into approved abandonment /reclamation 
escrow accounts for individual leases. The regulations should be 
written to require the funds to remain dedicated to reclamation and 
could be written so as to require such accounts to be transferred 
with the lease upon assignment. 


ACTION NEEDED TO IMPLEMENT: The Secretary would need to convince 
the Treasury Department to revise its policies and regulations. 
Treasury may maintain that a revision of the Tax Code is required. 
The Interstate Oil and Gas Compact Commission (IOGCC) might want to 
consider this as a project they could get involved in and will be 
asked accordingly. 


ACCEPT REJECT 





RECOMMENDATION #11 


Eliminate or minimize duplicative bonding by state or other Federal 
agencies on BLM/Forest Service lands. 


ACTION NEEDED TO IMPLEMENT: Director to sign letter asking the 
State Oil and Gas Commissions to sponsor legislation to eliminate 
state bonding on federal lands. See sample letter in report, 
Attachment I. Issue a directive asking State Directors to follow- 
up on the matter in their respective states. Ask the I0GCC if they 
would like to get involved in this recommendation. 


ACCEPT REJECT 
RECOMMENDATION #12 
Recommendation: Review the National Memorandum of Understanding 


between BLM and the Forest Service to ensure that the present 
procedures are adequate to satisfy the needs of the Forest Service. 


OSS, 


ACTION NEEDED TO IMPLEMENT: Review the national MOU and rewrite if 
necessary. 


ACCEPT REJECT 





RECOMMENDATION #13 


The Solicitor should ask the Department of Justice to pursue some 
cases that in themselves may involve relatively small monetary 
claims, to send a message that oil and gas lessees on public lands 
are not free to disregard their end-of-lease obligations. 
Similarly, the Justice Department should establish an expectation 
in onshore cases, as it has in offshore cases, that the Government 
will aggressively pursue its interests in bankruptcy proceedings, 
so that in the future creditors, debtors and trustees will draft 
reorganization and liquidation plans that meet the needs of the 
United States. 


ACTION NEEDED TO IMPLEMENT: Request the Solicitor to meet with 
DOJ. Prepare letter for DOJ that would go to their field offices 
for their U.S. Attorneys to follow. Identify suitable test case in 
consultation with the Solicitor. 


ACCEPT REJECT 


BLM Library 

Denver Fe derail Center 
Bldg. 50, OC 521 

PO. Box 25047 
Denver, CO 80225 
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